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JOINT APPENDIX 


521 [Filed In Open Court, Jan. 7, 1957] 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
Holding a Criminal Term 
Grand Jury Impanelled November 1, 1956, Sworn in on November 6, 1956 


The United States of America : Criminal No. 15-'57 
V. Grand Jury No. 1708-56 


Percy E. Thomas, Jr. : First Degree Murder 
(22 D.C.C. 2401) 


The Grand Jury charges: 

On or about November 30, 1956, within the District of Columbia, 
Percy E. Thomas, Jr., purposely and with deliberate and premeditated 
malice, murdered Doris Morina by means of shooting her with a pistol. 

/s/ Oliver Gasch 
Attorney of the United States in 
and for the District of Columbia 
A TRUE BILL: 
/s/ Paul May, Foreman. 


528 [Filed June 6, 1957] 

On this 6th day of June, 1957, came again the parties aforesaid, 
in manner as aforesaid, and the same jury as aforesaid in this cause, 
the hearing of which was respited yesterday; whereupon the said jury 
after hearing further of the evidence and the instructions of the court, 
alternate jurors Evelyn T. Perrin and Phillip M. Pyron, Jr., are 
discharged from further action in this case; and thereupon the jury 


retires to consider their verdict. 








2 
The jury returns into Court and upon their oath say that the de- 
fendant is guilty of second degree murder; whereupon each and every 


member of the jury is asked if that is his or her verdict and each and < 
every member thereof say that the defendant is guilty of second degree ‘ 
murder. ‘ 


The case is referred to the Probation Officer of the Court and 
the defendant is remanded to the District of Columbia Jail. 
By the direction of 


CHARLES F. McLAUGHLIN s 
Presiding Judge 


Criminal Court # Two ve 

529. = [ Filed June 12, 1957] r 
: MOTION FOR NEW TRIAL - 

Now comes the defendant and says unto the Court that if the judg- : 


ment is not arrested herein he asks that a new trial be granted him for 





the following reasons: 

1. The verdict was contrary to the evidence. 

2. The verdict was contrary to the weight of the evidence. 

3. There should have been entered a judgment of acquittal based 
on the uncontradicted medical testimony that the defendant was of un- 
sound mind at the time of the offense. 

4. The Court was in error in rejecting instructions tendered by 
the defendant. 

5. The jury misconceived the applicable law in this case. 

6. The Court erred in refusing to clarify instructions to the jury 
as requested by the defense. 

7. The Court erred in other respects apparent of record that 
will be brought to the attention of this Court when the motion is argued. 


/s/ James J. Laughlin 
National Press Building 
Counsel for Defendant 


(Certificate of Service) 





530 —« [ Filed June 12, 1957] 
MOTION IN ARREST OF JUDGMENT 


o Now comes the defendant herein and moves the Court to enter an 
: order arresting the judgment herein in that the uncontradicted medical 
> testimony in this case showed that the defendant was of unsound mind 


while the trial was in progress and the Court, therefore, is without 
power to proceed to judgment. 


/s/ James J. Laughlin 
*« K * 


Counsel for Defendant 
~ (Certificate of Service) 


: 931 [Filed Nov. 8, 1957] 
e On this 8th day of November 1957 came the attorney of the United 


. States; the defendant in proper person and by his attorneys, James J. 
° Laughlin and Albert J. Ahern; whereupon defendant's motions in arrest 


of judgment and for new trial, coming on to be heard, after argument 
by counsel, each motion is by the Court denied. 
By direction of 


CHARLES F. McLAUGHLIN 
Presiding Judge 
Criminal Court #6 





932 [Filed Nov. 12, 1957] 
JUDGMENT AND COMMITMENT : 
On this 8th day of November, 1957 came the attorney for the gov- 
ernment and the defendant appeared in person and by counsel, James J. 
Laughlin and Albert J. Ahern 
IT IS ADJUDGED that the defendant has been convicted upon his . 
plea of not guilty, and a verdict of guilty of the offense of Second Degree ‘ 
Murder and the court having asked the defendant whether he has anything : 
to say why judgment should not be pronounced, and no sufficient cause 
to the contrary being shown or appearing to the Court, 
IT IS ADJUDGED that the defendant is guilty as charged and con- . 
victed. n 


IT IS ADJUDGED that the defendant is hereby committed to the “ 
custody of the Attorney General or his authorized representative for ? 


imprisonment for a period of Eight (8) years to Twenty-four (24)years. 
IT IS ORDERED that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or other qualified 
officer and that the copy serve as the commitment of the defendant. 
_/s/ CHARLES F. McLAUGHLIN “ 
United States District Judge. 4 


933 [ Filed Nov. 18, 1957] 
NOTICE OF APPEAL 
Name and address of appellant - Percy E. Thomas, Jr., D. C. P 
Jail. t 
Name and address of appellant's attorney - Pro-se “ 
Offense - 2nd Degree Murder 
Concise statement of judgment or order, giving date, and any 
sentence - November 8, 1957 - Sentenced to Eight (8) years to twenty- 


four (24) years imprisonment 





+) 
Name of institution where now confined, if not on bail - D.C. 
Jail. 
I, the above-named appellant, hereby appeal to the United States 
Court of Appeals for the District of Columbia Circuit from the above- 
stated judgment. 


November 18, 1957 /3/ PERCY E. THOMAS, JR. 
Date Appellant 


Percy E. Thomas, Jr., 
Pro-Se 


[Filed Jan. 15, 1958] 
DEFENDANT'S PRAYER NO. 1 
The jury is instructed that there has been testimony in this case 
. that if the defendant knew the difference between right and wrong at the 
~ time of the alleged homicide he was unable to adhere to the right. 

You are instructed as a matter of law that if you do believe at the 
time of the offense the defendant, although able to distinguish between 
right and wrong, was unable to adhere to the right because of an over- 
powering drive or irresistible impulse as the court has defined that term 
to you, then you must find the defendant not guilty and if you have a rea- 
sonable doubt about this you must give the benefit of that doubt to the 
defendant and find him not guilty. 

DEFENDANT'S PRAYER NO. 2 
The jury is instructed that there has been testimony in this case 


1S) 
om 
= 
© 
O 
> 
& 
2 
Q 
om 
&p 
® 
— 
= 
on 
a 
3 
3 
Cont 
® 
jen) 


as to certain oral admissions made by the defendant. You are instructed 
as a matter of law that before you can give any weight or credence to 
said admissions you must find that they were voluntary; that they were 
freely given and were not the result of duress either through physical 
brutality or moral duress. 

The Court further instructs you that oral admissions or confes- 


Given, C.F.M., Judge 


sions by an accused are to be viewed with scrutiny, caution and care 


and you are further instructed that if you have a reasonable doubt as 
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6 
to whether the confession or admissions have been voluntary, then you 
must give the benefit of that doubt to the defendant and reject such 


confession or oral admission. e 
Jackson v. United States, 91 App. D.C. 60. ‘ 
540 DEFENDANT'S PRAYER NO. 3 < 


The jury is instructed that as to the defendant Percy Thomas the 
Government must prove the case beyond a reasonable doubt and in de- 
termining whether you have a reasonable doubt such a reasonable doubt 
may rise not only from the evidence produced but may also rise from : 
the lack of evidence produced by the Government. The law does not - 
impose upon any defendant the duty of producing any evidence. The 7 
burden is always upon the prosecution to prove the accused guilty beyond 7 
a reasonable doubt of every essential element of the crime charged. 

A defendant has a right to rely upon the failure of the prosecution to 

establish such proof and thus, if after viewing all the evidence in this 

case, you feel that the Government has not produced sufficient evi- : 
dence to prove each and every element of the crime of first degree . 


Given, C.F.M., Judge 


murder [or any included offense] beyond a reasonable doubt, then you 


+ must find the defendant Percy Thomas not guilty. 3 
si DEFENDANT'S PRAYER NO. 4 * 
fz, In connection with circumstantial evidence, you are instructed it : 
© is not sufficient that the circumstances produce a strong probability or . 
3 a strong suspicion of accused's guilt. You are instructed that mere proof E 
= that the defendant had the opportunity to strike the fatal blows is not ‘ 
fm sufficient. “ 
2 DEFENDANT'S PRAYER NO. 5 ~ 
S 

= 


You are instructed as a matter of law that if from the testimony 
~ there is a reasonable probability of defendant Percy Thomas’ innocence, 


é that is a just ground for a reasonable doubt, and, if such probability 
¢>) exists in this case you cannot convict the defendant. . 
> McAffee v. United States, 70 App. D.C. 142. , 
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41 DEFENDANT'S PRAYER NO. 6 


You are instructed as a matter of law that the burden of proof is 


on 


always upon the prosecution. It is not sufficient to establish a proba- 
bility though a strong one, arising from the doctrine of chance, that the 
. fact charged is more likely to be true than the contrary, but the evidence 
must establish the truth of the fact beyond a reasonable doubt. 
McAffee v. United States, 70 App. D.C. 142. 
DEFENDANT'S PRAYER NO. 7 
The jury is instructed that among witnesses who appeared in this 


M., Judge 


Given, C.F 


case was a member of the medical profession specializing in the science 
of psychiatry. Such a witness is usually referred to as an expert wit- 
ness. A person, who by education, study and experience has become 

an expert in any art or science or profession and who is called as a 
witness, may give his opinion as to any such matter in which he is 
versed and which is material to the case. You should consider this 


expert testimony and weigh the reasons if any are given for it. Ordi- 
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> narily you are not bound by such an opinion and you could give it such 


M 


‘ weight as you deemit entitled to receive whether that be great or slight 
- but the Court instructs you in this case that this testimony of the expert 


C.F 


- witness called by the defendant as to the mental disease or defect under 
which the defendant was suffering has not been contradicted and there- 


Refused 


fore you are instructed that you cannot disregard positive testimony, 
uncontradicted, and not inherently improbable. 





[Filed June 18, 1957] 
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


1 Washington, D.C. as 
June 3, 1957 “ 

The above-entitled cause came on for trial before the HONORA- ‘ 

BLE CHARLES F. McLAUGHLIN, United States District Judge, at . 
10:50 a. m. ‘ 
APPEARANCES: : 


ARTHUR J. McLAUGHLIN, 
Assistant United States Attorney, 


Counsel for the Government © 

JAMES J. LAUGHLIN, Esq., . 

ALBERT J. AHERN, JR., Esq., “ 

Counsel for Defendant 

* * * * * * 4 

23 ROBERT MORINA - 
* ae * * * * * 


DIRECT EXAMINATION 
BY MR. McLAUGHLIN: 


é 3 ae xe * x 
24 Q. Andon November 30, 1956, did you know a person by the ‘ 
name of Doris Morina? A. Yes; that is my wife. “ 


Q. Did you know her during her lifetime? A. Yes, I did. - 

Q. Now, after November 30 of 1956, did you have an occasion to : 
go tothe D. C. Morgue? A. Yes, sir. 

Q. And there at the D. C. Morgue, did you identify a body there 
as the body of Doris Morina? A. I did. ; 


Q. To one of the attendants at the Morgue? A. I did. a 
* # * * * * 7" 
25 CHRISTOPHER JOSEPH MURPHY je 
* * * * * * ‘ 


DIRECT EXAMINATION 
BY MR. McLAUGHLIN: 


* * * * * * 
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Q. Now, Doctor, did you perform an autopsy on a body identified 
to you as Doris Morina? A. I did, sir. 





: * * * * * * 
i 26 Q. Allright. What was the result of that autopsy? A. This 
> decedent was identified to me by the name of Doris Morina. She was 


a colored girl, with a given age of 37. She weighed 132 pounds; she 
was 5 feet 2 inches in height. 
My autopsy revealed that she was bleeding from her nose and 
her mouth. She had a small contusion in the left frontal region, here 
. (indicating). Now, a contusion is a bruise. 
She had a gunshot wound of entrance 1-1/2 inches above the open- 
. ing in the right ear on a line with the opening, which would make it 
about where I am pointing (indicating). This gunshot wound of entrance 
was 1/2 inch in diameter. There were no powder marks or burns about 
the wound of entrance. 
a In tracing the course of this bullet through the head, it took a 
" course from right to left slightly upward, and lodged on the left side 
in the temple bone, from where I removed it. 
i. The skull was fractured on both sides, at the point of entrance and 
the point of impaction in the temple bone on the left side. 
27 A specimen of blood was taken from this decedent, and an analy- 


sis of the alcoholic content revealed it to be . 04, which indicated that 





this decedent may have had a drink or two, but not much more, not 

m any more. 

> The cause of death in this case was hemorrhage and shock caused 
. by a gunshot wound of the head, injuring the brain. 


Q. Was the slug removed by you, Doctor? A. It was, sir. It 


was turned over to Sergeant Schwab of the Homicide Squad. 
* * * * * * 
28 CROSS EXAMINATION 
- BY MR. LAUGHLIN: 


;. * * * * * * 
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29 Q. Yes. Now, Doctor, since you made this examination of the 
deceased, you did examine, I take it, her vital organs? A. I did, 
30 sir. 

Q. What was the condition of her vital organs? A. She was 
menstruating. A ruptured follicle in the left ovary. Menstruating in 
the left ovary. 

x *x ae * x % 

31 Q. You have examined many cases where death resulted as a 
result of a pistol shot? A. Yes, sir. 

Q. Now can you tell us, Doctor, based on your examination, 
how far away was the pistol held when it was discharged? A. Over 
eighteen inches from the body. 


* x * ae * * 





32 Q. Now, when you say eighteen inches, it could have been twenty 
or twenty-four inches; or it could have been many feet; is that right? 
A. Oh, yes. You mean as far as there being powder marks? There P 


were no powder marks. I say it would have to be discharged at a dis- ° 
tance greater than eighteen inches. How many inches greater than that, 

I don't know. : 

* ¥ * 2 * x : 

33 VERLIA D. SPONAUGLE . 

* * * * * * 

DIRECT EXAMINATION a 

BY MR. McLAUGHLIN: 

* * * * * * < 

34 Q@. And as a member of the Metropolitan Police Department on that : 


date, did you answer a call of a shooting in the 200 block of Bryant 
Street, N.E., in the District of Columbia? A. I did, sir. 
Q. All right. What time would you say you arrived in that im- 


mediate vicinity? A. Around eight o'clock, sir. 7 
* * * * % * ‘ 
Q. Allright. When you arrived in that immediate vicinity, what 4 


did you see? A. I saw a woman lying on the sidewalk. 
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35 Q. Where was she lying on the sidewalk? A. In front of 205 
Bryant. 


* * * * * * 


Q. Can you tell us whether or not at that time, in your opinion, 


she was alive or dead? A. In my opinion, she was dead at that time, 
sir. 
Q. Can you tell us how she was clothed? A. She hada coat 
on, aS well as I can remember. 
Q. Fully dressed, was she? A. That is right, yes, sir. 
* * * * *K ae 
36 Q. Now, this address that you referred to that you saw this body 
of the deceased, that was in the District of Columbia; was it not ? 
A. Yes, sir. 


* * * 


GWENDOLYN THOMAS 
* ae * 
DIRECT EXAMINATION 
BY MR. McLAUGHLIN: 
Q. * * * Whatis your name? A. Gwendolyn Thomas. 
Q. And where do you live? A. 213 Bryant Street, N.E. 
Q. On November 30 of 1956, where did you live? A. 213 
Bryant Street, N.E. 
Q. And how old are you, Miss Thomas? A. Thirteen. 
* * * * * 2 
Q. Now, Miss Thomas, on November 30 of 1956, did you know 
Doris Morina? A. Yes, I did. 
55 Q. And on that date of November 30 of 1956, did you see her on 
that day? A. Yes, I did. 
Q. What time of the day or night did you see her on November 
30? A. It wasona Friday, about seven-thirty. 
Q. Was that in the evening? A. Yes, Sir. 
Q. Now, Miss Thomas, if you will, just tell us how and when 


and what was happening, if anything, at the time that you saw Mrs. 
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Doris Morina. Keep your voice upnow. A. I was coming from Girl 
Scouts, and I ran up the hill, and this car was parked down the street 
between 215 and 213. 

Q. What street? A. Bryant Street. And Miss Doris Morina 
was out there with Mr. Percy Thomas; and they was struggling. He 
was trying to get her in the car; and she didn't want to go. She asked 
me to go get her mother. Solran up to her house and told her mother. 
Her mother came down and told him to leave her daughter alone. 

Q. Now, when you ran to her mother's house, who did you see at 
her mother's house? A. Jeanette. 

Q. Who? A. Jeanette. 

Q. Jeanette. A. Bobby. 

Q. Did you talk to Jeanette? Just, yes, or, no. A. Yes. 

Q. And after you talked to Jeanette, where did you go or what 
did youdo? A. I went back down the street after Mrs. Thomas. 

Q. And when you went back down the street, then what did you 
see? A. He had moved over by the fence at 211, on the corner -- on 
the corner between 213 and 211 -- 

Q. Just keep your voice up. A. -- by the fence; and he 


had a gun in his pocket. He put his hand in his pocket where the gun 


was; and he pulled it out half way. Mrs. Thomas say: Leave my 
daughter alone. Told her to come on up the street. Say: Come on in 
the house, so we can talk it over. He say: No, he want her to go with 
him. And she refused to go. 

Q. Allright. Then what happened, if anything? A. Then I 
started up the steps to go in my house, because my mother wanted me 
to go to the store. They was moving up the street and arguing; and he 

told her to come on go with him. I went up in the house. I 
went up in my room, and I looked out the window; and he pulled the gun 
out; and he was aiming at Miss Thomas, and Miss Doris pushed her 
head back and she got shot. 

Q. Now, do you see the man in Court here today that you saw 
on November 30? A. Yes, I do. 
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Q. Will you point him out, please? A. (Indicating) The man 
over there. 

MR. McLAUGHLIN: May the record show she identifies the 
Defendant Percy Thomas? 

THE COURT: It may. 

BY MR. McLAUGHLIN: 

Q. Is that the man who you described in your testimony here 
with Doris Morina? A. Yes, I did. 

* ae * 

CROSS EXAMINATION 
BY MR. LAUGHLIN: 
* 2 * * * * 
59 Q. Yes. Now, did you know Mr. Thomas before this happened ? 

A. No, I didn't. 

Q. Had you ever seen him before? A. Yes, I did. 

Q. Where had you seen him? A. Bringing Miss Doris home 
from work. 

Q. Bringing who home? A. Miss Doris. 

Q. Yes. Now, where did Doris live at that time? A. 205 
Bryant Street, N.E. 

Q. And that was near where you lived? A. (Witness nods 
assent. ) 

Q. Now, what time, asa rule, would he bring her home? A. 
Between five-thirty and six. 

Q. Every evening would that be? A. Yes, sir. 


* * * * * cd 


Q. When you came home from the Scout meeting, you saw Percy 


there, and he was talking to Doris? A. He wasn't exactly talking. 
He was pulling her. 

Q. Well, were there any words being uttered? A. He say: 
Come on get in the car with me. I want to talk to you. 

Q. And the car was parked right there? A. It wasn't parked -- 
he had both doors open, and the left signal blinking to turn -- to turn 
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at Third Street. 
* * * * * * 
66 Q. Now, when you came by there the first time, before you went 
to your house, did you see a pistol or a weapon? A. Yes, I did. 
Q. At that time. Now, who had the pistol? A. Percy Thomas 
had it. 
Q. Now, can you tell us this: Was the pistol in the right hand 
67 or the left hand? A. The right-hand pocket. 
* * % * at * 
Q. Was it in the pocket or was it in his hand? A. It wasin 
his pocket. He reached his hand down in his coat to get the pistol out. 
Q. Yes, but what I want to know is this: Do you know, Gwendolyn, 
that there was a pistol in the pocket, or did you see him reach for his 
pocket? A. I didn't know until he pulled it out half way. 
* a * * * * 
69 Q. All you saw him -- he was pulling on her; and was he using 
both hands to pull on her, to get her inthe car? A. Yes, he was. 
Q. Allright. Then when you looked out the window, did you see 
a pistol? A. No. They was moving up the street; and Mrs. Thomas 
was pulling on her, told her to come on in the house. Then Mrs. 
Thomas told him to come on in the house. 
* * ate x * +d 
Q. Then, Gwendolyn, you did not actually see the shooting ? 
A. I saw him when he pulled the gun out. I didn’t actually see him 
shoot. All I saw him running down the street and jump in his car. 
| * x * « * * 
93 JEANETTE CECELIA MORINA 
was called as a witness by and on behalf of the Government and, having 
been first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 


BY MR. McLAUGHLIN: 
Q. Now, talk real loud so that we all can hear you. Real loud 


so that way down here I can hear you. What is your name? 
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95 


A. Jeanette Cecelia Morina. 

aK * * id * 

Q. Where did you live on November 30 of 1956? A. 205 
Bryant Street, N.E. 

Q. And who did you live at that address with? A. My mother, 
my father and my grandmother. 

Q. And your mother's name was what? A. Doris Elizabeth 
Morina. 

* * * x x oe 

Q. Now, do you know a girl by the name of Gwendolyn Thomas? 
A. Yes, sir. 

Q. And do you know or did you know where she lived on Novem- 
ber 30 of 1956? <A. Yes, sir. 

Q. Where did she live? A. 213 Bryant Street, N.E. 

Q. Where is that in reference to your house? How far away 
from your house does Gwendolyn live? A. It is the fourth door. 

Q. Onthe same side of the street? A. Yes, sir. 

Q. Now, recalling your attention to November 30 of 1956, do 
you recall seeing Gwendolyn Thomas that night? A. Yes, sir. 

Q. How did you come to see her that night? A. She came to 

the door for my grandmother. 

Q. She came to your door? A. Yes, sir. 

Q. Can you tell us about what time it was? A. It was about 
in the sevens. About a quarter after seven. 

Q. Who answered the door? A. I did. 

Q. And did you talk to Gwendolyn at that time? A. No, sir. 


I just asked her what does she want. She say she want to speak to my 


grandmother. 

Q. Just keep your voice up, Miss Jeanette. A. Yes, sir. 

Q. Allright. Now, did she talk to your grandmother? A, 
Yes, sir. 

Q. And your grandmother's name is what? A. Mary Ada 
Thomas. 
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Q. Now, after Gwendolyn talked to your grandmother, then 4 
what happened? A. Well, my grandmother -- a 
Q. Keep your voice up now. A. She went outdoors to my a 


A 


mother. 
Q. Allright. What did youdo? A. Well, my brother andI, we 
was Standing at the door; and I slipped a coat on my brother; and we both 


@ 


went out. . 
96 Q. And when your mother went out, where did she go? A. She - 
went down front of door -- - 

| Q. Keep your voice up. A. Down ata car in front of 217. ’ 

ss * * * * * i 


Q. When your grandmother went out, where did she go? A. 
She went down to my mother. 

Q. Where was your mother at that time? A. She was down by 
a car on the sidewalk. 

Q. In front of what house was the car? A. 217. 

Q. Now, where were you at that time? A. We were walking 
down the street. 

Q. Walking down the street? A. Yes, sir. 

Q. And walking in what direction? A. Down hill. 

Q. Who did you see as you walked down the street? A. Well, 

97 my grandmother, Mr. Percy, and my mother. 

Q. When you say, Mr. Percy, do you see him in Court here 
today? A. Yes, sir. 

Q. Will you point at him, please? A. (Indicating. ) 

MR. McLAUGHLIN: May the record show she identifies the De- 
fendant, Percy Thomas ? 

THE COURT: It may. 

BY MR. McLAUGHLIN: 

Q. Now, when you saw your mother and Mr. Percy, as you 
describe him, what were they doing, if anything? A. They were 
talking. 

Q. Allright. Were you able to hear them talking? A. Yes, sir. 





17 

Q. Were you able to understand what they were saying? A. 
Yes, sir. 

Q. Allright. And what were they saying? A. Mr. Percy, he 
was telling my mother to come on and get in the car. My mother re- 
fused. 

Q. Where was your grandmother at thattime? A. She was stand- 
ing beside my mother. 

Q. Allright. What else did you hear or see at that time? A. 
She told him if he want totalk to her, come on in the house. 

98 Q. Who said that? A. My mother. 

Q. Allright. A. He say he didn't want to. 

Q. What was Percy doing at that time, if anything? A. He had 
his hand in his pocket. 

Q. Allright. Did you hear anything else said at that time? 

A. They were almost up to the house, he told my grandmother that 
it wasn't any use of her coming out, because he would kill them and 
lay them side-by-side in front of the door. 

Q. Allright. That was in front of what house? A. 207 
Bryant Street, N. E. 

Q. Allright. Then what happened, if anything? A. Then they 
kept on Saying the same thing over and over until they got up in front 
of my house, and as my mother stepped up on the step, he shot her. 

Q. Then what happened next? A. Then my grandmother start 
hollering, I called the police. 

Q. Did you see where Mr. Percy went? A. Yes, sir. 

Q. Where did he go? A. He ran right to his car and he rode 


down Third Street, turned right. 
99 


Q. Where was his car parked during this time? A. His car was 
parked in the middle of the street between 213 and 217. 
MR. McLAUGHLIN: I believe that is all. 
* * * * * a 
115 MRS. MARY ADA THOMAS 
was called as a witness and, having been first duly sworn, was 
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examined and testified as follows: 





116 DIRECT EXAMINATION 
BY MR. McLAUGHLIN: 7 
* * * * * 7 i | 
Q. Now, where did you live on November the 30th of 1956, Mrs. . 
Thomas? A. 205 Bryant Street. 
117 * 6 * % * * 


Q. Allright, now, let's go back now to November 30th of 1956. 


Who lived at that address with you; that is, 205 Bryant Street, North- 7 
east? A. My son-in-law and his two children, and I and his wife ¥ 
Doris. 
Q. And what was the name of your grandchildren? A. Jeanette * 
Morina and Robert Morina. : 
4 
* * aK cd * x 
Q. No, Imean-- A. At that time, there wasn't anyone but : 
myself and Mr. Morina and his wife and two kids, my two grand- . 
children. : 
118 Q. And was Doris Morina your daughter? A. Yes, that's my 
daughter. 
* * * * * * * 


Q. Now, on November the 30th of 1956, do you recall whether 
or not your daughter Doris Morina went to work that day? A. Yes, 


she went to work. e 
Q. Can you tell us approximately what time she came home from 2 
work on November the 30th of 1956? A. Well, she usually come < 


home about 5:30. 
Q. Five-thirty? <A. Yes. 
Q. Can you tell us whether or not she remained in the house 


after coming from work? Did she stay in the house that entire evening? 


A. Yes, she stayed in until around seven o'clock. ‘ 
Q. About seven o'clock? A. About seven or seven-thirty. 4 
Q. And where did she go about seven o'clock? A. Well, when ) 


119 she started away from the house, she started down the street to 
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play cards with some girls that she and her husband goes down and 
plays cards with. 
* xt * ok * * 

Q. My question, Mrs. Thomas, was this: After your daughter 
Doris had left the house that night -- Got that in mind? A. Yes. 

Q. After that, did there come a time when you saw the girl 
Gwendolyn Thomas? Yesorno. A. Yes. 

Q. And where did you see the Thomas girl? A. She came 
to the house. 

Q. Came to your house? A. That is right. 

Q. And how long would you say it was that she came to your 
house after your daughter Doris had left? A. About ten minutes, I 
guess it was. 

120 Q. And when Gwendolyn Thomas came to your house, did you 
talk to her? <A. No, I didn't talk, because I rushed right on out to 
see what had happened. 

Q. Now, when you rushed right out, where did you go to? 

A. Down the street where Doris was at with the car. 

Q. Talk louder. Down the street? A. That is right. 

Q. When you went down the street, in what direction did you go? 
Toward Second or Third Street? A. It was Fourth Street. 

Q. Let me ask you this. Do you know where Gwendolyn Thomas 
lives? A. Yes. 

Q. What is her address? A. 213, I think. 

Q. When you left your house, 205, did you go in the direction 
of Gwendolyn Thomas's house? A. Yes, I went right down in front 
of her house. 


Q. Down in front of her house? A. That is right. 

Q. When you got down in front of Gwendolyn Thomas's house, 
that you say was 213 Bryant Street, what did you see and who was 
there, ifanyone? A. Well, this man was standing there with a gun 

121 in his hand. 


Q. What man? A. They say his name was Percy Thomas. 
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Q. Do you see him in court here today? A. Yes, I do. 

Q. Will you point him out, please? A. There he is, sitting over 
there. (Pointing) 

MR. McLAUGHLIN: May the record show she identifies the de- 
fendant, Percy Thomas? 

THE COURT: It may. 

BY MR. McLAUGHLIN: 

Q. When you got down there, tell us what you saw. A. WhenI 
walks down to the car, he was standing there with a gun in his hands, 
and he told me it wasn't worth while me coming down there, because 
I wasn't going to save her; it didn't do no good for me to come down 
there. 

MR. LAUGHLIN: Your Honor, it is a little hard for me to follow 
her. She is speaking indistinctly. 

THE COURT: The Court will again ask -- Just a moment. I 





am speaking to you, the witness. It will be necessary for you to speak . 

Slowly enough so that we can understand you. You run your words ’ 
together so that you cannot be understood. Please bear that in mind. 

BY MR. McLAUGHLIN: a 

122 Q. Mrs. Thomas, if you will, just try to talk a little slower, like 7 


Iam talking now. A. Yes. 

Q. And just take your time and just talk slowly, because you 
are inclined to talk a little fast. So, you say that when you went down 
there, you saw what? Start all over again. A. Saw this man with the 
gun in his hand. 

Q. Allright. And when you say "this man, " you mean the de- 
fendant here, Mr. Percy? A. That is right. 

Q. Then, what else happened? A. He told me it wasn't any use 
of me coming down there, because I would not save her; it wouldn't do 
any good. ° 

Q. And then what happened? A. I asked him please to put the 
gun in his pocket, and he say, "For what?'' and I say, "She haven't 
did anything to you"; and it seems like she didn't do what he told her to do. 
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Q. What was that, again? A. I asked him what was he going to 
do. I say, "She haven't did anything to you. "' He said, ''That's the 
trouble now. It's not what she did, it's what she haven't did, '' because 


= he told her to get into the car and she wouldn't get in. And I say, 
. "She don't have any right to get in the car. '"' And he turned and said 
: 123 to me, "Well, you get in the car."" I say, 'I can't. I ain't got 


no right to get in no stranger's car. '"' He said, "You better make her 
get into the car, because I'm going to do the same to you that I'm going 
to do to her.’ I said, "Please don't hurt my child. She hasn't did you 


a any harm." 
z Q. What was Doris doing or saying, if anything, during this 
» time? A. She was standing there, holding onto me and begging me not 
® tO Cry. 
1° Q. What did she say? A. She say, "Well, Mama, I don't want 


to get inno car. I'm not going to get in there." 
Q. Go ahead. What else was saidthere? A. Well, she told me 
she was not going to get in the car, and she was begging him not to 


: hurt me. 
a Q. What did she say when you say that she begged him not to hurt 
* you? What did your daughter actually say? <A. She said, 'tPlease don't 


hurt my mother. I been taking care of my mother for fifteen years, 
and I don't want to hurt her." That's what she told him. 

Q. And then, what did the defendant say to that, if anything ? 
A. He said, 'You better make her get in the car, because if you don't, 


7. you or her neither will walk back to your number." And I said, "Please 
-- 124 don't hurt my child, "and then I didn't say any more; and then 
_ Doris beginning to beg for him not to do -- 


Q. What did Doris say? A. For him not to do me any harm. 

Q. And then, go ahead; tell us what happened after that. A. 
Well, he throwed the gun up and shot her. There wasn't any more to 
it, just the way it happened. He said, "Well, you're not going to get 
in the car? You're not going to get in?" and he throwed the gun up 


and shot her. 
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Q. What? A. And he throwed the gun up and shot her through 
the head. 

Q. At the time he threw the gun, you Say, that is, threw the 
gun and shot her in the head, -- A. I say he threw the gun up. 

Q. Up? -- where was he at thattime? A. Well, when he 
shot her, I don't know what happened. 

Q. No, I meant where were you in the street? Were you still in 
front? A. Standing right in front of the street, right there. 

Q. In front of whose house? A. In front of Gwendolyn Thomas's 
house. 

Q. And how many times would you say -- Oh. Did you actually 

125 hear the shot? A. I certainly heard her. She was laying her 
head on my shoulder, crying for me not to worry. 

Q. When she was laying her head on your shoulder, where was 
the defendant, where was Percy? A. Standing right beside her, close 
enough to put his hands on her. 

Q. And what was your daughter doing or saying when she had her 
head on your shoulder? A. She just begging me not to cry; and when 
she lift her head up, he shot her. 

Q. What? A. Just as she lift her head up, he shot her, because 
she was begging him not to hurt me. 

Q. Andthen, after the shot, what happened to you? A. Well, 

I had a heart attack. 

Q. What isthat? A. I fainted or something, so I don't remem- 
ber anything else. 

Q. How long would you say that you were there with your daughter 
and the defendant? A. Oh, I guess about twenty minutes, maybe. 

Q. About that length of time? A. Just about twenty minutes, 
maybe. 

Q. And during the time that you were there, where did the de- 

126 fendant have the gun? A. In his hand the whole time. When I 
went down there, he had it in his hand, and that's the way he was; he 
still had the gun in his hand, holding the gun all the time. 
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MR. McLAUGHLIN: I believe that is allI have. Oh, just one 

more question. 
BY MR. McLAUGHLIN: 

Q. 205 Bryant Street, Northeast, on November the 30th of 
1956, that was in the District of Columbia, was it not? A. Yes, it 
were. 

MR. McLAUGHLIN: That is all. 

x * * 

161 ROY C. SCHWAB 
was called as a witness by and on behalf of the Government and, having 
been first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. McLAUGHLIN: 

Q. Detective, your full name is what? A. Roy C. Schwab. 

Q. And you are a member of the Metropolitan Police Depart- 
ment? A. Yes, sir. 

Q. And assigned to what detail or squad? A. Homicide Squad. 

162 Q. Were you so assigned on November 30 of 1956? A. Yes, 

sir, I was. 


Q. Now, as a member of the Metropolitan Police Department 


on November 30, 1956, did you respond to a shooting in front of 205 Bry- 
ant Street, N.E., in the District of Columbia? A. I did. 

Q. What time would you say you arrived there? A. Around 
8:00 p. m. 

Q. Allright. Now, at the time that you arrived there, did you 


at that time see a body that was identified to you as Doris Morina ? 
A. Yes, sir, I did. 

Q. Where was that body at that time? A. It was lying on the 
sidewalk, head facing south, feet towards the north, in front of 205 
Bryant Street, as you lead up the steps -- was lying on the sidewalk 
across from the steps. 

Q. Did you have an occasion at that time to make an examination 
of that body? A. I looked at it and I saw some blood on her head, 
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and that was all I could see. Was quite a bit of blood, and it was dark 
Slightly. She was fully clothed, a coat, dark skirt, white sweater. 
163 Q. Did you find any weapons of any kind on or near the body 
at that time? A. No, sir, I didn't. 

Q. Was the body removed from the scene at the time you were 
there? A. It was. 

Q. And prior to the removing of the body from that scene, did 
a doctor arrive there? A. Yes, sir, Casualty Hospital ambulance 
with Dr. Mendez. 

Q. Was Doris Morina at that time pronounced dead in your 
presence? <A. She was. 

Q. After the body of the deceased was removed, did you make 
inquiry or ask questions of different people who were present? A. I 
did. 

Q. And asa result of asking those questions, did you receive 
any information as to who caused the death of Doris Morina? A. I 
did. 

Q. Now, who did you talk to while you were there, if you can 
recall? A. I talked to Mrs. Thomas and I talked to the two little girls 
that testified previously here. 

164 | Q. Do you recall the little girls'names? A. Gwendolyn Thomas 
was one, I believe, and the daughter of Doris Morina. 

Q. Asa result of your talking to them, did you receive any in- 
formation as to the identity of the person who did the shooting? 

A. Partly. 
Q. Now, as a result of the information you received on that night, 
did there come a time when youdid arrest the Defendant here ? 
A. Yes, sir, I did. 

Q. Allright. When and where did you arrest the Defendant, 
Percy Thomas? A. About 10:30 p.m. that night, I arrested the De- 


fendant, Percy Thomas, at 5009 13th Street, N. W. 
Q. Where did you bring the Defendant Thomas after his arrest ? 


A. After a short conversation with Thomas we went -- 
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Q. Do you recall what the conversation was ? 
MR. LAUGHLIN: Your Honor, may we come to the bench? 
THE COURT: You may. 
(Whereupon counsel approached the bench and the following pro- 


ceedings were held out of the hearing of the Jury:) 

MR. LAUGHLIN: Your Honor, since he is now apparently going 
into conversations with the Defendant, we want to make our objection, 

165 and ask that we have a hearing now with the Jury excluded. 

THE COURT: What is the position of the Government ? 

MR. McLAUGHLIN: Well, I don't see what the necessity is. 
For what purpose ? 

THE COURT: What is the point? What point are you making ? 

MR. LAUGHLIN: The point I make is, the statements at that time 
were not voluntary statements and could not be received in evidence. 

THE COURT: The question as to whether it is in the nature of a 
confession, of course, would be fully covered by instruction. As to the 
voluntariness of it, and as to whether it was conversation that was not 
free and openly engaged in, that would be covered by the Court's instruc- 
tions. 

MR. LAUGHLIN: Yes, Your Honor, but under, I think it is, the 
McAffee case -- 

THE COURT: What case ? 

MR. LAUGHLIN: -- McAffee case, that we are entitled to that. 
We are entitled to a hearing out of the presence of the Jury. I might 
say we had this same situation within the past month. We didn't have 
to reach that, because they didn't go into it. It was before the Chief 
Judge. But the McAffee case, and other cases now -- 

166 THE COURT: What is the citation? 

MR. AHERN: 70 Appeals, D.C. 

THE COURT: Get that. 

MR. LAUGHLIN: Incidentally, Your Honor, that is one of the 
questions we have in the Clarence Wright case that was argued last 


June. 
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Every Tuesday, for fifty-two weeks, I have been expecting that ‘ 
Opinion to come down. That was the case Your Honor tried. Clarence . 
Wright, question of insanity. You tried it, I think, in December of = 
55. “| 

THE COURT: The one that shot his wife ? 

MR. LAUGHLIN: Yes. 

THE COURT: The Circuit Court of Appeals? 

MR. LAUGHLIN: Yes. Mr. Ahern argued it in June; and then P 
in December, the Court, on its own motion, asked for a reargument . 


before the full bench, and it still hasn't come down. That is one of the 


points in that case. 
THE COURT: There were many points in that case. Quite a long 


case, I know. ; 
MR. LAUGHLIN: A lot of points in that. Apparently having a lot din 
of trouble with it. 2 
THE COURT: Iam interested in anything that bears on the ques- ¢ 


tion of admissibility. 
MR. AHERN: There are two points we raise: One, that the Mc- 


167 Affee case gives us a right to have a hearing outside the presence 
of the Jury. : 
| THE COURT: ‘Did you make that point in the Wright case? ‘ 
MR. AHERN: Yes. a 


THE COURT: The Court didn't grant it. 
MR. AHERN: To try to persuade the Court that the Court can, 


in given circumstances, as a matter of law, rule that statements are 


involuntary and withdraw them from the Jury's consideration, so the "| 

Jury doesn't hear them at all. ; 
In the second, under the Watson case, Watson v. United States, 

recently decided, these officers from these little girls had enough a 


evidence to charge this man, and should have brought him before the 


Commissioner at the time of his arrest, as they did recently in the 


Hoffa case. 
THE COURT: Well, in this McAffee case, the evidence in issue 
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. was a written confession which the Court notes was made and signed 
Me by the Defendant after he had been taken to police headquarters, and 
- at a time about thirteen hours after his arrest. 

o Now, the immediate question is: What conversation took place 


at the address 5009 13th Street, N. W. about two hours to two hours 
and a half after the commission of the offense. 


So that from the standpoint of fact, it would seem that there is 


7 quite a substantial difference. I am not going to anticipate what comes 
‘ up, and I am not called upon to. 
. 168 If you are seeking to challenge the right of the Government to put 


into the record some written statement made by the Defendant at police 
headquarters at some time substantially later than the time involved 

in this immediate question, conversation, that would be a different 
matter. 

If the Court is properly stating the facts in the McAffee case, 
the Court does not quite see as to how the McAffee rule would be appli- 
¢ cable from the standpoint of fact. 

MR. AHERN: Well, of course, Your Honor, very frankly, there 
is that distinction so far as the ruling of McAffee is concerned, and the 
timing in this case is much less. 

However, we rely more particularly, Your Honor, on a combina- 
‘ss tion of the McAffee and the latest decision of the Court of Appeals in the 

Watson case, Watson v. United States. 

. THE COURT: I tried the Watson case. Iam very familiar with 
» it. It was reversed after I tried it. 

MR, AHERN: Yes. 

THE COURT: I followed it slightly. 

MR. AHERN: In that case, Your Honor being familiar with it-- 

THE COURT: I have some familiarity with it. 

MR. AHERN: The Court of Appeals, in the decision at least laid 

down the principle that when the police have substantial knowledge that 

169 the accused has committed an offense, they must promptly ar- 


raign him. 
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THE COURT: Now, I may say, in the Watson case, at the time n 
it was tried in this Court, the Court admitted in evidence the written ‘ 
statement or confession, as you would call it, made at headquarters; ° 


and that was ruled to be error. 
However, as the Court understands it -- you probably are familiar 
with this; as you tried it the second time -- when the case was tried the 


second time, tried before another Judge of this Court, that Judge felt ie 
bound by the rule to the point of excluding the written confession, but 4 
did not exclude an oral statement or confession made by the Defendant ‘ 
prior to being brought before the Examining Magistrate. Is that not * 
correct? es 


MR. AHERN: That is correct. 

THE COURT: Now then, if that is correct, it would seem to the 
Court that the immediate situation which confronts the Court with refer- ies 
ence to the admissibility of the contents of the conversation between the ” 
Defendant and officer who is now testifying two hours and a half after ~ 
the occurrence of the event which forms the basis of this case, that v 
the rule applied in the Watson case, in the second trial, by the trial 
court, would cause the Court to rule that the objection is not valid. 

170 MR. AHERN: Well, may I make an observation with respect to 

that, Your Honor ? : 

THE COURT: You may, of course. a 

MR. AHERN: With respect to the trial Judge's ruling in the second 
trial, the Watson case can be distinguished from the facts in this case, 
because there was no evidence to connect Watson with the offense what- 
soever other than the man's own oral statements. 

So the Court of Appeals said, when the police don't have any evi- 
dence -- in other words, when the police don't have any reasonable 
basis to charge a man, the Court of Appeals laid down a rule that they 
do have a period of time in which they can interrogate him, because 
that might eliminate filing unfounded complaints against innocent people; 
but in this case, when the police arrested Thomas, they had eye wit- 


nesses that said Thomas committed this offense. 
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: They had more than enough, ample information to bring him before 
. the Commissioner. 

® So I think, Your Honor, the distinguishing factor between this 

» 


case and the way the trial Judge ruled in the second Watson case is that 
the trial Judge in the second Watson case found as to these oral admis- 
sions there was no other evidence to connect Watson with the offense, 
and the police had a legitimate period in which they could interrogate 
him to find out whether a filing of a complaint would be justified. 


<i 171 THE COURT: My recollection of the Watson opinion is not such 
© as to cause me to feel that the distinction was as clearly drawn out as 
* counsel would indicate. 


It seems to the Court that where a man is picked up within two 
and a half hours from the time of the alleged commission of an offense 


by him, and the police have sufficient information to cause them to pick 


d him up, that a conversation between the police and the individual at that 
‘ time is not in and of itself excludable or to be excluded unqualifiedly by 
’ a court, but that it may be admitted subject, of course, to the right of 


the Defendant's counsel to go into on cross examination all the facts and 
circumstances surrounding the making of the oral statement by the 
accused, and subject to further instructions by the Court to the Jury 
with respect to the elements which the Jury must take into account in 


‘ connection with its consideration of an oral statement made by the ac- 
cused under those circumstances. 
. MR. LAUGHLIN: Your Honor, my point is this: That is true. 


But it would be finally for the Jury to decide. 

Our point is this: That we would have a right to a hearing out of 
the presence of the Jury to see if we could determine for you whether 
or not the confession, as a matter of law, should be rejected, and that 
should end this stage. 

Now, it is true, you have made reference to something that hap- 
pened two hours or two hours and a half later; but he is going to question 


172 him, as I see it, not only as to that, but hours later at police 
headquarters. 
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THE COURT: Now, of course, we haven't come to any such point ‘ 
as that at this time. The immediate question which is presented to the : 
Court is the question as to whether the objection to the conversation * 
about which the witness is being interrogated is a valid objection. The * 


Court is prepared to rule on that objection. Now, as to what will fol- 
low, of course, the Court doesn't feel it should anticipate. 


You can make a preliminary statement, if you wish, as to what - 
you feel is the record the Government will endeavor to make, and your a 
position with respect to their right to make that. You did that last night . 


as we were about to adjourn on the question of res gestae. You can do 
the same thing now, if you wish. 

The Court's immediate concern is the ruling on this objection; 
and the Court is prepared to rule unless counsel can persuade the 
Court to the contrary. 

MR. LAUGHLIN: Then, Your Honor, our proposition is this: 
That we are entitled to a hearing out of the presence of the Jury to de- 
termine whether this is a voluntary statement, one that should go to the 
Jury, as to whether the Defendant was competent, whether he was mental- 
ly competent to make certain responses at that time, and whether they 

173 could be used against him at the trial. 

Our position is, initially, that we should have a right to have a 
hearing out of the presence of the Jury, based on the McAffee and other 
cases. 

THE COURT: You have raised an additional point on the question 
of mentality. The Court cannot presume lack of mental capacity; and 
there is nothing thus far to cause the Court to indulge in any such pre- 
sumption. 

On the question of the defense of insanity, which would go to the 
question as to whether any confession that he made is vitiated as a re- 
sult of his insanity, of course, the Court will instruct the Jury, if there 
is evidence of insanity, as fully as the Court knows how, under the rules 
laid down by the Circuit Court of Appeals in the Durham case, and the 


other cases on the question of insanity. 
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We haven't reached that yet. The Court feels that it should state 
what its ruling is with respect to this particular objection. The Court 
is prepared to rule. 

The Court will rule that the objection is overruled, and the ques- 
tion may be asked of the witness. 

MR. LAUGHLIN: Allright. I think our point is preserved, Your 
Honor. 

174 THE COURT: Yes, itis. All right. 

(Whereupon counsel resumed their places at the trial table and the 

following proceedings were held in open Court:) 
175 BY MR. McLAUGHLIN: 

Q. I believe you testified you arrested the defendant approximate- 
ly what time? A. 10:30 p.m. 

Q. On what date? .A. November the 30th, 1956. 

Q. Now, getting back to 206 Bryant Street, Northeast, in the 
District of Columbia, is that in the District of Columbia? A. 205 
Bryant, yes, sir. 

Q. When you say you arrested the defendant, where did you ar- 
rest him? A. At 5009 13th Street, Northwest. 

Q. Do you know whether or not he lived at that address? A. [ 
know what he told me, that he is not living there. 

Q. He did not live there? A. It was the home of his parents. 

Q. After you placed the defendant under arrest in those prem- 
ises, where did you bring him? A. At his direction we went to 2414 
30th Street, Northeast, the home of his sister and brother-in-law. 

Q. Did you have any conversation with the defendant prior to 
going to that address? A. On the way over there, and before he left 

176 to go to that address, yes, sir. 

Q. What conversation did you have with the defendant prior to 
going to that address and on the way over to that address? A. [I 
asked him about the shooting, -- 


Q. What did you say to him and what did he say to you, as near as 


you can recall? A. I asked him how he come to shoot Doris Morina. 
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He said that she was his girlfriend, and he didn't know why he shot her. 
Then he admitted shooting her, and we asked him about the gun, where 
the gun was, and he told us that it was at this address, 2414 13th Street, 
Northeast, the home of his sister, and he would take us there and turn 
the gun over to us. 
Q. And what time would you say he arrived at this sister's ad- 
dress? A. Around 10:45 p. m. 
Q. And was the gun turned over to you at that time by the defen- 
dant? A. It was, in the front room of that address. 
Q. I will show you Government Exhibit marked for identification 
No. 3. 
(Gun was marked as Government Exhibit No. 3 for 
identification. ) 
177 THE DEPUTY CLERK: Government Exhibit No. 3 marked for 
identification. 
MR. McLAUGHLIN: Do you want to take a look at this? (Addres- 
sing deputy marshal, who thereupon inspected the gun) 
BY MR. McLAUGHLIN: 
Q. I will show you Government Exhibit marked for identification 
No. 3, Officer, and ask you if you can identify that. A. Yes, sir. 
That is the revolver -- 
Q. You identify that exhibit as what? A. It is the revolver 
the defendant turned over to me. 
| Q. Did the defendant have any conversation with you in refer- 
ence to that revolver, Government Exhibit marked for identification 


No. 3, turned over to you? A. At that particular time, no, we went 


to headquarters. 
Q. And at the time that Government Exhibit marked for identifi- 
cation No. 3 was turned over to you -- 
MR. McLAUGHLIN: Government Exhibit 4. 
(Envelope was marked as Government Exhibit No. 4 
for identification. ) 
BY MR. McLAUGHLIN: 
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Q. (Continuing) -- did you examine Government Exhibit No. 3, 
the gun? A. I did. 


178 Q. Can you tell us whether or not the gun was loaded? A. The 


gun was fully loaded and one exploded cartridge in the cylinder. 

Q. And how many cartridges did the gun contain, or hold? 
A. There was seven loaded cartridges in there, and one exploded, 
makes, when it's fully loaded, eight. 

Q. I show you Government Exhibit marked for identification No. 
4 and ask you if those are the cartridges that were in the gun at the time 
it was turned over to you by the defendant. A. Yes, sir. 

Q. Now, after the gun was turned over to you by the defendant, 
where did you bring the defendant? A. Police headquarters. 

Q. And by what means of transportation did you bring the defen- 
dant to police headquarters? A. Police vehicle, cruiser. 

Q. What time did you arrive at police headquarters, approximately ? 
A. I would say it was around, shortly after eleven o'clock. 

Q. From the time that the gun was turned over to you and on the 
way to police headquarters, did you have any further conversation with 
the defendant in reference to the shooting of one Doris Morina ? 


179 A. Yes. Yes, we talked about the shooting. 


Q. Do you recall what was said? -- andtry to give us what the 
defendant said to you and what you said to the defendant, as near as you 
can recall. A. Well, the main thing, he was worried -- he didn't know 
that -- her condition. He asked me about her condition. Of course, 

I had told him that previously. And his relationship -- 

Q. Her condition with what? A. Her condition, how badly in- 
jured she was. I told him before, when we left; he wanted to know about 
her injuries, how bad off she was, and I told him that she was dead 
and her body was now at the D.C. Morgue. Then we talked about his 
relationship with this woman, how he come to know her, how long he 
had been going with her, and we talked about other things too, just 


conversation. 


Q. Now, what time would you say, again, that you arrived down 








v 


- 


at police headquarters? A. Between eleven and eleven-thirty. P 
Q. And when you arrived at police headquarters -- That is on a 
November the 30th, is that right, of 1956? A. That's on November « 
30th, yes, sir. ™ 
Q. Did you question the defendant again after you arrived at police 4 
headquarters 2 A. ' I talked to him and took a statement from him at 
180 police headquarters, asked him to give me a statement, and after 2 


some conversation we sat down and took a statement, and I believe I 
talked to his attorney on the telephone at that time, too. 

Q. And was the statement taken from the defendant at that time 
reduced to writing? A. It was taken from him and typed at that time 
by Detective Wallace. 


Q. In your presence? A. In my presence. “a 
Q. And at the conclusion of the statement, was it signed by the 
defendant? A. It was. 4 
Q. And signed by the defendant in your presence? A. Thatis “~ 
right. + 
Q. Have you got that statement? A. Ido. (Producing paper) 
MR. McLAUGHLIN: Will you mark this as Government Exhibit 
for identification No. 5. 
(Statement was marked as Government Exhibit No. 5 . 
for identification. ) - 
THE DEPUTY CLERK: Government Exhibit No. 5 for identifica- 
tion. ~ 
181 BY MR. McLAUGHLIN: 


Q. Now, in reference to Government Exhibit No. 5, the state- 
ment you say that was taken from the defendant, will you tell us the 
mechanics used in taking this statement? A. Typewriter. Detective 
Wallace at the typewriter, Mr. Thomas sitting by Wallace facing me, 
and I am sitting alongside of Wallace at the desk; and as he talks, Wal- 
lace puts down what he says in response to questions, questions that 


I asked him. 
Q. And was this defendant at that time warned that any 
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statement that he might say would be used either for him or against him 
if this case went to court? A. He was. 

Q. And at the conclusion of that, that is, the reducing of the 
writing to writing, was it signed by the defendant in your presence ? 

A. It was. 

Q. And was it later witnessed by you, signed by you? A. Cor- 
rect. 

Q. Now, with regards to Government Exhibit No. 5, the state- 
ment, were any promises made by you to the defendant to make this 
statement? <A. No, sir. 

Q. Were any threats or coercion used upon the defendant by you 
or others in your presence to make this statement? A. No, sir. 

182 Q. Were any promises made to the defendant by you or others 
in your presence to make this statement? A. No, sir. 

Q. Would you say the statement was made by the defendant 
freely and voluntarily? A. That is right, yes, sir. 

Q. I show you Government Exhibit marked for identification No. 
1, the slug, and ask you if you had received that from anyone. A. Yes, 
sir. That is the slug that was turned over to me by Dr. Murphy at the 
D.C. Morgue on December the 3rd, 1956, as being the bullet taken 
from the head of Doris Morina. 

MR. McLAUGHLIN: I believe that is all I have of this witness. 

CROSS EXAMINATION 
BY MR. LAUGHLIN: 

Q. Officer, you have been on the force how long? A. Twenty- 
one years, Sir. 

Q. And you have been on the homicide squad how long? A. 

About five years. 

Q. On this night in question, I believe you got on the scene, 

was it, about eight? Do I understand you correctly? A. Eight o'clock, 
183 eight p.m., yes, sir. 
Q. And you got the message at headquarters, is that right? 


A. No, sir, no. I was out on the street in the car, cruising. 
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Q. AndI take it a message went to headquarters, and they in 
turn radioed you; is that right? A. That is right, yes. 

Q. And sent you there, and it was a message about some shoot- 
ing? A. A shooting in front of this address. It wasn't directed to me. 
It was -- 

Q. And at that time, did the message indicate that the woman 
was dead? A. No, it just said a shooting. 

Q. You went there alone or with someone? A. Detective 
Sergeant Zanzanis was working with me in the car. 

Q. Zanzanis? A. Zanzanis, yes. 

Q. When you got there, were you the first officers on the scene? 
A. No; there was uniformed officers on the scene when I arrived. 
| Q. Do you recall the names of the other officers who were there 

184 when you got there? A. Sponaugle and Guelig was there when 
I arrived. 
Q. And had they obtained certain information that was given to 


you by them? A. They had talked to some of the witnesses, but things 
was very confused. I went ahead myself and talked to the -- 

Q. What I mean, had they taken statements -- had they obtained 
some information from various witnesses? A. Yes. 


Q. And they put that, as far as you know, in a run book, isn't 
that right, or whatever you callit? A. Well, I didn't see no notes. 
The station run book doesn't carry much information. That's just a 
record to show that the police got a call at such and such a time, at 
such and such an address, and responded, and went back in service 
at such and such a time, to account for their time and the disposition 
of what they did on the scene. It has very little information on it. 

Q. When you got to the scene, who all was there other than the 
police that you have told us about? A. Well, there was some wit- 
nesses, curious bystanders standing around, and I went on in the house 
at that particular time when the officers directed me that the witnesses 
was in the house, Mrs. Thomas the mother of the deceased, and I 

185 went inside and started talking to her, certain information I -- 
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what I could get out of her. She was upset. Then I returned outside, 





and Dr. MacDonald arrived, and we made a more thorough examina- 
tion of the body. The officer from the ID arrived, and I directed him 
to take pictures of the scene. And the man, the doctor from Casualty 
Hospital arrived and pronounced the woman dead, and later she was 
removed. 

Q. Did Mrs. Thomas furnish certain information? A. She did. 

Q. And was she able to talk to you? A. Yes, yes. After ask- 
ing her two or three times something, the information, they furnished 
that, the name of this man; all they knew him by was the first name, 
and they gave me the last name, which was wrong. 

Q. Were you told at that time that Mrs. Thomas had suffered a 
heart attack? A. No, I don't believe I was. 

Q. You saw no evidence of that? A. I Saw none, no, sir. 

Q. She was not prostrate? <A. She was sitting in a chair in 
the front room, upset, normally upset as someone whose daughter 
had been shot. 

Q. Did you talk with two little girls at that time? A. LaterlI 
did, yes. 

Q. That evening, Imean. A. That evening, yes. 

186 Q. Then you say that you went to fifty-oh -- that address? 
A. 5009 13th Street. 

Q. Yes, 5009 13th Street. And it was at that address that you 
arrested the defendant? A. That is correct. 

Q. And then you arrested him and put himinthe car. A. Yes, 
sir. 

Q. I take it you handcuffed him; did you? A. No, sir. 

Q. And then did you tell him where you were taking him? 

A. Well, he was taking us to where this gun was. 

Q. And he told you where it was? A. That is right. 

Q. And he didn't attempt to run away or anything? A. No, 

sir. 

Q. Andthen, on the way to this address where the gun was, 
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you did talk with him? A. Oh, yes, yes. 








Q. And then what he told you on that trip, did you place ina ical 
notebook or a memorandum book? A. No, sir. ‘ 
Q. You just recallthat? A. I just recall it, as conversation * 

187 to make him feel at ease, and myself feel at ease, so we could . 
~ 


get the straight of this story. 

Q. Well, now, Officer, since November 30th, you have handled 
many cases, haven't you? A. Yes, sir. 

Q. Probably a hundred or more? A. Well, a good many. * 

Q. Almost daily you handle them? A. That is right. 

Q. How are you able to distinguish for us now the conversation 
that you had with the defendant from 5009 13th Street to 2414 30th 
Street? How are you able to distinguish that forus? A. Iam not 
distinguishing it exactly, but there was nothing in that conversation 
that isn't in his statement that he gave us later. 

Q. But what I am asking you now, Officer, is, you told a while 
ago, when you were questioned, that on the way from 5009 13th Street 
to 2414 30th Street, Northeast, the defendant talked to you and told 
you that she was his girlfriend, -- A. That is correct. 

Q. -- he had been keeping company; is that right? A. That 
is right. 

Q. He told you he had been having relations with her? A. That a 

188 is right. 

Q. Regularly? A. Right. 

Q. And he did not know how he had -- why he had killed her ? 
A. That is right. 

Q. Didn't he also tell you that he didn't remember what hap- 
pened? A. Certain parts, yes, when I would ask him a question 
about why -- later, of course; not right at that particular time. I 
was just talking to him, carrying on a conversation; there was no 
questioning. Of course, later I questioned him about why he shot her, 


and he told me he didn't know. 
Q. Well, now, Officer, the question I would put to you now: 
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Tell us exactly what he told you on this occasion only, on the occasion 


_ of the trip from the place you arrested him to the place where you ob- 
» tained the gun. A. Iam not ina position to tell you. 
> Q. (Simultaneous with answer) Before you answer that, let me 


ask you this. How long did that trip take, in minutes? A. Not over 
fifteen minutes. Around fifteen minutes, sir. 
Q. Nowtellus, then, everything he told you in that trip, or on 
189 that trip. A. Iam not in a position to tell you everything he told 


‘“ me, sir, but I can tell you the gist of what we talked about. 
Q. Well, isn't it a fact, Officer, that before you testified here 
~ today, you looked at a certain written statement? Didn't you? A. 


Oh, yes. Yes, sir. 

Q. And you are familiar with what is inthere? A. That is 
right. 

Q. And isn't it a fact that you are just taking out a part of what 
is in there, and you are saying it happened at a certain time? 
A. That is the part, to the best of my knowledge, that we talked about 
on the way over there. I remember we talked about the relationship 
only between him and this woman, and how long he had known her. 

Q. Did he tell you also that he was a married man? A. That 
is right. 

Q. Andhadachild? A. That is right. 

Q. He told you also that the deceased was a married woman and 
had a child or children? A. Well, yes. Yes, he did. 

Q. Did he tell you where he had met her? A. Yes, sir, he 

190 did. 
Q. Where? A. At where he works, a Christmas party, I 





believe, at the Pentagon Building. 

Q. Yes, it was a Christmas party at the Pentagon. He told you 
something about a mistletoe hanging overhead, too, didn't he? A. 
He could have. I can't recall whether he told me that. 

Q. Allright. And then, would you say he told you all of that 
between 5009 13th Street and 2414 30th? A. Yes. Yes, sir. 
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Q. Well, then, he must have talked rather incessantly. A. He 
talked rather freely, yes; no strained feeling. We sat there and talked. 


Q. Well, during that time did he say there was any part of it he 


didn't remember? A. No. I didn't ask him about the shooting at that 
particular time; just briefly. I didn't ask him why he had shot her or 
go into any of the details of the shooting. 

Q. Now, Mr. Schwab, did he not tell you also that there was a 
struggle over the pistol? A. No, sir. 

Q. He did not tell you that? A. No. 

191 Q. Now, Officer, did you ask him at any time that evening whether 

he had been drinking? A. Yes. Yes, Sir. 

Q. And he said he had, didn't he? <A. Yes, sir, he did. 

Q. Then, did you ask him whether he was drunk or sober ? 
A. I did, yes. 

Q. What response did he make to that? A. He said he had been 
drinking. 

Q. Now, tell me this. Did you ask him that, sir, between 5009 
13th Street and 2414 30th Street? A. No. 

Q. Did you ask him the questions about the drinking then or at a 
later time? A. A later time. 

Q. Now, also, did he mention something about a fifth of scotch, 
I think, scotch, Black & White? I think there is a scotch called Black 
& White, isn't there? A. Scotch whisky, yes. 

Q. Yes, allright. Now, did he say something about a fifth of 
scotch? <A. Not at that particular time. Later, he did. 

Q. Allright. And the deceased was angry because he had 
bought a fifth of scotch for his wife? A. Thatis right, yes, sir. 

192 Q. Now, Officer, tell me this. When you left 2414 30th Street, 
Northeast, to headquarters, going to headquarters, could you tell me 
the time or the approximate time, sir, that you left 30th Street, North- 
east? A. I wasn't there over three minutes. 

Q. And then you continued to headquarters? A. Yes, sir. 
Q. That took about how long? A. Oh, twenty minutes, maybe, 
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at the most. 
Q. And he talked constantly at that time? A. No, I wouldn't 
say there was too much talk about the case. We more or less let it 


die until we got into headquarters, because I knew I was going to ask 


him to give me a statement. 

Q. Now, Mr. Schwab, at that time when he was in the car, you 
had already talked to Mrs. Thomas? I mean Mrs. Thomas here. 
(Indicating in courtroom) A. Yes. 

Q. And had Mrs. Thomas told you about Doris reaching for the 
pistol, reaching for the pistol and it being discharged almost immedi- 
ately thereafter? A. No, sir. 

Q. Did she ever tell youthat? A. No. She said that -- 

No, I can't recall that she told me that, no. 
193 Q. If she told you that, you would remember that, wouldn't you? 
A. I surely would, yes, sir. 

Q. And if she told you anything that would be helpful to the de- 
fendant, you would bring that out, wouldn't you? A. Yes, sir, I would. 

Q. And you would put that in a statement, because you wanted to 
get the facts, didn't you? A. That is correct. 

MR. McLAUGHLIN (Simultaneous with answer): I object to that, 
Your Honor. 

THE COURT: Proceed. 

MR. LAUGHLIN: All right. 

BY MR. LAUGHLIN: 

Q. Now tell me this, Mr. Schwab. When you left 30th Street, 
Northeast, on the way to headquarters, tell us just what your conver- 
sation embraced in that journey. A. There wasn't much of any con- 
versation. Officer Zanzanis and I was talking, and I can't recall any 
particular conversation regarding the case between there and head- 
quarters. We drove directly to headquarters. 

Q. Officer Zanzanis, he is on the homicide squad? A. That 
is right. 

Q. And was he your regular partner? A. We don't work 
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194 partners. He happened to be working for me that night, yes, sir. 2 
Q. Then, you can't recall just what was said by the defendant aa 

from 30th Street to police headquarters? A. Not exactly, no, sir. 4 
Q. But you are quite sure of what he said between 5009 13th + 

Street and 2414 30th? A. Yes, Iam. 3 


Q. Now then, when you got to headquarters, I believe you had 
placed the time about eleven o'clock. A. Well, shortly after, between 
eleven and eleven-thirty. 

MR. LAUGHLIN: Excuse me just a minute. (Conferring with 
co-counsel) Your Honor, could I ask the marshal a question just a 
moment before I ask another question? (Conferring with deputy 
marshal) 

| THE COURT: We have come close to the recess time, so we 
will take a recess at this time. 

MR. LAUGHLIN: Very well, Your Honor. 

THE COURT: Ladies and gentlemen of the jury, we will take our “ 
customary midafternoon recess. Please bear in mind the admonition 
the Court previously has given. 

(Whereupon, at 3:10 p.m., a brief recess was taken. ) 

THE COURT: The clerk will make an announcement to the 

195 remaining jurors at this time. 
: THE DEPUTY CLERK: The remaining jurors are excused until 
tomorrow morning, to report to this courtroom. 

THE COURT: Counsel may proceed. 

BY MR. LAUGHLIN: 

Q. Officer, that night of the 30th, after you arrested the defen- 
dant, did you see any whisky bottles? A. Yes. 

Q. How many? A. One. 

Q. And where did youget that? A. I didn't getit. He asked 
me if he could leave it at the house up there; it was partly full. And 
I said it was all right with me; I didn't care. 

Q. Officer, when was the first time that he told you that he 
couldn't remember just what happened? A. WhenlI started 
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questioning him about -- when we started taking a statement. 

Q. Now, also, did you ask him how long -- I may have asked you 
this before, but I will ask you again. You asked him how long he had 
known Doris? A. About a year. 

Q. Anyway, you did ask him, and he said about a year. A. Yes. 

Q. Then, did he tell you that he knew also her mother? A. 

196 He did. 

Q. And did he mention that he gave the madher money from time 
to time? A. Not money. I believe he told me he sent her some flowers 
once when she was sick. 

Q. And did he mention any other gifts? A. AndI believe he said 
something about getting her some candy. 

Q. Then, when you got to headquarters, sir, it was about eleven 
o'clock, I believe youtoldus? A. After eleven. 

Q. How much after eleven? A. I would say pretty close to 
eleven-thirty. 

Q. Upto that time when you got to headquarters, you were quite 
sure that the defendant had committed this act, weren't you? A. He 
told me. 

Q. In fact, he told you. A. That is correct. 

Q. So therefore, you had a case right then, didn't you? A. 

That is right. 
Q. At eleven or, if not, ten-thirty? A. That is right. 
Q. Will you tell me why you didn't take him before a magistrate 
197 at that time? A. Well, I never have -- I didn't know of any 
magistrate that was available at that hour. 

Q. Well, you know in the last thirty days that a magistrate has 
sat at ten or ten-thirty at night, eleven o'clock; isn't that right ? 

A. Well, -- 
Q. Didn't you read that, about Mr. Hoffa? A. No, sir. 

Not at that time. That's lately. 
Q. Well, you know where the magistrate is? A. Oh, yes, sir. 
Q. And he is always at the beck and call of the police department, 
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isn't he? A. Inever have called him. I don't know, sir. 


Q. Well, I don't know that you would do it; but your superiors, live 
Richard Felber -- 
MR. McLAUGHLIN: I object. The police officer can only testify « 


for himself. 
_ THE COURT: Yes. This is calling for hearsay, and the objection 
is sustained. 
| BY MR. LAUGHLIN: 
Q. But anyway, you did not attempt to arraign him, did you? 
A. No, sir, I did not. 
Q. What is the name of the officer, the superintendent, assistant 


aa 


Pe 


198 superintendent, who is the head of the detective bureau? What is 
his name? A. Detective Chief Scott. 

Q. Allright. Now, the magistrate is right in this building, isn't 
he? A. In this building over here? 

Q. Yes, sir. A. Yes, Sir. 

Q. This building. And your building is right across the way, 
isn't it? A. That is right. 

Q. When did you arraign him? A. The next day. 

Q. Saturday, the Ist? A. That is correct, yes, sir. 

Q. At whattime? A. Nine or nine-thirty, ten o'clock. 

Q. Inthe morning? A. I did not take him to court myself. 

Q. Youtook him yourself? A. The precinct officers, they sent 
him on over to the court, and there was a continuance until the coroner's 
inquest. 

Q. So you don't know exactly what time he was arraigned ? 

199 A. Well, he left there, the routine, with the other prisoners, 
around nine-thirty or nine o'clock. 

Q. But you don't know what time he was arraigned, do you? 

A. No, sir, I don't know the exact time. 
Q. Now, Officer, tell me this. Did the defendant, did Percy 


Thomas tell you that he was trying to extricate himself from this situa- 
tion with the woman? What I mean by that, didn't he say he was trying 
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to break itup? A. He told me that they had talked about breaking off 
me relationships with each other. 

Q. And when was it he told youthat? A. When we was taking 
the statement. 

Q. He didn't tell you that inthe car? A. No, sir. 

Q. Now, can you relate anything that he told you in the car that 
is not in writing, face to face, anything, any words he uttered, that 
were favorable to him? A. Not favorable to him, no, sir. 

Q. You can't remember anything that he said that would be help- 
fulto him, can you? A. NO, sir. 

Q. When he got toheadquarters, did you begin to question him at 
once? A. No, not to any extent. There were some telephone calls 

200 to answer, and I called the coroner, and I believe I talked to you, 
Mr. Laughlin, on the phone; you called. 

Q. Are you sure you talkedto me? A. Well, someone called 
and said he was the attorney Mr. Laughlin, wanted to know where he 
was and when he was going to be arraigned, and I told him he would be 
arraigned next morning in court. 

Q. Wasit Mr. Ahern? A. It could have been Mr. Ahern. He 
said he was -- I understood it was you. 

Q. Allright. Now, sir, you wanted to call the coroner. The 
coroner had no function to perform that night, had he? A. Well, 
we were just notifying him about the circumstances surrounding the 
case. We usually do call them in these cases, if it is before twelve 
o'clock. 

Q. But other than your call to the coroner, there is no reason 
why you couldn't have begun your questioning right away, is there? 

A. Well, no reason at all, no. There was no hurry, no rush. 

Q. You say no hurry andnorush. A. Not right at that particu- 
lar time. Everything was easy, and I had a few other things to take 
care of that had no surroundings to this case. 

201 Q. Now, as a matter of fact, you didn't begin to question him 
until a quarter of one, did you? A. 12:45, yes, sir. 
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Q. And according to your statement, it was 1:45 when you fin- 
ished? A. That is right, sir. 

Q. Was it continuous? A. That was continuous, yes, sir. 

Q. Well, now, can you tell us something about his condition ? 
Would you say he was calm and collected? A. Yes, sir, I would say 
so. 

Q. Was not nervous or excited? A. No, sir. 

Q. Did you inquire whether he had had any food and drink? 

A. No, sir, I did not. 

Q. You got nothing for him? A. No, I did not. 

Q. You got no food, and you got no drink? A. No, sir. 

Q. And how many officers were present in the homicide squad 
at that time? A. Back in the office where we was taking the statement, 
there was only myself, the defendant, Wallace, and Zanzanis, and De- 
tective Flynn from No. 12 precinct. 

202 Q. Was there a Mr. Wallace? A. Iam not sure whether Flynn 
was there or came in later, or was there during that time or not. 
Wallace typed the statement. 

Q. He didthe typing. You say Waters was there? A. Not 
Waters, no, sir. Wallace. 

Q. Allright. Now, then, would you say that the statement that 
you got from him was his own words; is that right? A. Yes, sir. 

Q. And were you the only one who propounded questions ? 

A. Yes, sir. 

Q. Was there a response to every question you propounded ? 
A. Yes, sir; I would say so, yes, sir. 

Q. Officer, you saw the whisky bottle at the house, and you also 
found out the defendant had been drinking, didn't you? A. He told 
me he had been drinking, and what -- I saw the whisky bottle. He took 
it out of his pocket and asked me if he could leave it there, and I said, 
"It's all right with me. Go ahead." 

Q. Officer, did you at that time attempt to make an analysis of 


his urine? A. I didnot, no, sir. 
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203 Q. Didn't you think that important? A. No. He didn't appear 


aa drunk to me, sir. 

Q. But he told you he had been drinking? A. Yes, he told me 
he had been drinking, yes, sir. 

Q. In your time you have observed a lot of people, haven't you? 
A. Yes, sir. 

Q. Some people hold their liquor better than others, don't they ? 
A. That is right. 

Q. Well, Officer, at that time, if you were arresting this man 
for drunken driving, you would have done that, wouldn't you? A. 

That would have been done -- if I had arrested him for drunken driving, 
it would have been done, yes, sir. 

Q. Andas you have told us, Officer, anything that is favorable 
to the defendant, you wanted to bring that out, didn't you? A. That is 
correct. 

MR. LAUGHLIN: Excuse me just a minute, Your Honor. 
(Conferring with defendant and co-counsel) 

BY MR, LAUGHLIN: 
Q. Officer, did you ask the defendant where his car was? A. 
204 He was asked later, later after the -- 

Q. By you? A. No, he was not. By someone else. I was 
present. 

Q. In your presence. Who was it asked the question? A. I 
believe Detective Sergeant Zanzanis asked him. Someone called in there 
and asked about the car on the telephone. 

Q. And what was the response as to the car? A. I can't -- 

He told them where the car, where he thought the car was, I believe. 
Iam not quite sure what he said about, regarding the car. I can't be 
sure. 

Q. Officer, isn't it a fact he told you he didn't know where the 
car was? A. He didn't tell me that. He told -- 

Q. Well, told someone in your hearing and presence? A. I 


believe there was some question about he didn't know where the car was 
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or something; someone was looking for the car. 
Q. Because he was too intoxicated to drive it? A. That wasn't -- 
that didn't come into it, but that possibly could have been said. 


MR. LAUGHLIN: Your Honor, I think that that concludes the "i 

cross examination of the witness. 
THE COURT. Very well. 

205 REDIRECT EXAMINATION - 


BY MR. McLAUGHLIN: 

Q. You were asked, as a member of the police department, that 
during your time on the police department you have seen hundreds, I 
believe, of people; is that right? A. That is right. 

Q. And questioned them, is that right? A. That is correct. 

Q. Now, from the time that you were in the presence of this 
defendant, and during the time that you talked to the defendant and he 
talked to you, what would you say his condition was on the night of Novem- 
ber the 30th of 1956, as far as sobriety was concerned? A. The same 
as it is right now. 

Q. Well, what is that? A. Sober. 

Q. What? A. Sober. 

Q. Now, this whisky bottle he had, what kind of a bottle was it? 
A. I didn't examine it. It was just a half a pint he left at the house up 
there, 5009 13th Street. 

Q. Ahalfa pint? A. Yes. 

Q. Did you notice how much was out of the half a pint? A. It 

206 looked like it was about half full, to me. 
MR. McLAUGHLIN: That is all. 
RECROSS EXAMINATION 
BY MR. LAUGHLIN: 
Q. Officer, you say as sober as he is right now. You are not 
even close to him now. A. Well, I mean he looks sober to me, 


normal, his eyes and his condition, and so forth. I would say he was 


sober. 
Q. Yes. Now, Officer, I take it before you were promoted toa 
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detective and you were allowed to wear your everyday clothes instead 
of a uniform, did you ever work as a uniformed policeman? A. Oh, 
a long time, yes, sir. 
Q. And therefore, from time to time you arrested people -- 
A. That is right. 
Q. -- forintoxication? A. That is correct. 
Q. What signs do you look for? A. Unsteadiness on the feet, -- 
Q. Yes? A. -- abnormal actions. 
Q. Such as what? A. Loud talk, a person swearing, belligerency, 
picking fights, things like that. 
207 Q. Well, you have heard the expression "'a crying jag, " haven't 





you? A. Well, crying jag. 

Q. Some people cry? A. Cry, that is right. 

Q. And some people will get drunk in silence, won't they? 
A. Yes, some will. 

Q. And then let me ask you this. You know, too, that he told 
you he had been drinking earlier in the evening? A. That is right. 

Q. So therefore, the first time you arrested him was ten o'clock 
or so? A. Ten-thirty. 

Q. Yes. Now, you know, of course, as an officer, particularly 
in the homicide squad, you have had contact with Dr. MacDonald, Dr. 
Murphy, -- 

MR. McLAUGHLIN: I will have to object to this, if Your Honor 
please. I think if he has got a question, let him ask the question, and 
let the officer answer it. 

THE COURT: It is hardly necessary to make this foundational 
matter. At least, if you are going to make it, let the witness make it. 

MR. LAUGHLIN: Yes. 

208 BY MR. LAUGHLIN: 

Q. You know Dr. MacDonald? A. Yes. 

Q. You know Dr. Murphy? A. Yes. 

Q. Also, you know, do you not, the effect of liquor will wear off, 


hour by hour, won't it? A. Thatis right, yes, sir. 
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« 
Q. Therefore, if a man was intoxicated, say at seven, seven- F 
thirty, the effects would largely be worn off by ten or ten-thirty, wouldn't ee 
they, depending upon the amount consumed? A. That is correct, yes, ‘ 
sir. 4 


Q. So you don't know, of course, how much liquor he had had 
between six and seven and seven and eight, do you? A. No, I do not. 
MR. LAUGHLIN: I think that concludes that, Your Honor. 

FURTHER REDIRECT EXAMINATION 
BY MR. McLAUGHLIN: « 
Q. Just one question. From the time that you saw this defendant 


A 


4 


a a 


about ten-thirty, was there anything from his personal appearance or 
his talk or his demeanor that would indicate to you that he had been drink- 
ing at seven-thirty that night? A. No, sir. 
209 MR. McLAUGHLIN: That is all. 
FURTHER RECROSS EXAMINATION 
BY MR. LAUGHLIN: * 

Q. Except, of course, you saw the bottle? A. I saw the bottle, 
yes. 

Q. And as far as you Know, it didn't have Pepsi-Cola in it, did 
it? A. I'd say yes, that is right. 

Q. And it would have been something stronger than Pepsi-Cola? 
A. That is right. 

Q. Now, tell me this, Officer. As to his clothing, you don't know 
whether he had the same clothes on at ten or ten-thirty that he had on 
at seven or seven-thirty, do you? A. Only what he told me; and he 
was neat. 

Q. You mean he was neat? A. His clothes were clean and well 
pressed. 

Q. Well, he is always neat in his appearance, isn't he? 

MR. McLAUGHLIN: Now, I object to that. 

BY MR. LAUGHLIN: 
Q. Now, Officer, then, when something came up about this 


whisky, this bottle and this drinking, you considered that important, 
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didn't you? A. At the time he asked me if he could leave that half a 
210 pint there, he didn't want to take it with him, I did not think it 
was too important at that time. The most important thing in my mind 
was finding out what had happened up there and trying to get him to tell 
me the truth. 

Q. Well, Officer, incidentally, you do remember -- What brand 
was it? A. I didn't look at it that close, Mr. Laughlin. I don't know. 

Q. Officer, I don't want to embarrass you. Are you a drinking 
man? <A. Occasionally, a sociable drink; that's all. 

Q. Yes, all right. Now, can you tell me the brand? Was it 
bourbon, scotchor rye? A. I don't know that, sir. 

Q. Officer, as to that whisky bottle, did you make that a matter 
of record in any report that you prepared or any memorandum that you 
prepared? <A. No, sir, I didnot. I may have been a little derelict 
in not doing that. I should have. 

Q. You may have been a little what? A. Derelict in my duty. 
After all this, I should have probably taken it as evidence. 

Q. As evidence in favor of the defendant? A. In favor or against, 
either way. 

211 Q. Now, can you tell me, did you obtain any pieces of evidence 
favorable to the defendant? A. No, sir, I don't think so. 

MR. LAUGHLIN: Thank you. That's all. 

FURTHER REDIRECT EXAMINATION 
BY MR. McLAUGHLIN: 

Q. You were asked whether or not you favored any -- picked up 
any evidence favorable to the defendant. As far as you know, was there 
any evidence in this case favorable to the defendant ? 

MR. LAUGHLIN: I object to that question. 

MR. MCLAUGHLIN: I think it is a proper question, Your Honor. 

THE COURT: Well, it seems to have been opened up. The ques- 
tion was asked at the conclusion. Very well, you may answer. 

A. No, sir, I do not. 

BY MR. McLAUGHLIN: 
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Q. Now, as far as this whiskey bottle, you personally have no 
knowledge as to whether the defendant was the one who drank that 
whisky, have you? A. No, sir, I do not. 
MR. McLAUGHLIN: That is all. 
FURTHER RECROSS EXAMINATION 
BY MR. LAUGHLIN: 

212 Q. Well, also, you made no attempt to get any fingerprints off 
that bottle? A. I didnot. I let him set it down, and I did not touch 
ik: 

Q. And you didn't ask the liquor store where it had been obtained ? 
A. No, I did not. 

Q. Or whether it had been obtained at the liquor store in the 
Pentagon Building, didyou? A. No, sir, I did not. 

Q. Officer, also did this defendant tell you he had been drinking 
in some private home? A. Not that -- No, sir. 

Q. Are you positive of that, now? A. I am positive of that, 
yes, sir. 

Q. He did not tell you that? A. He did not tell me that, no. 

MR. LAUGHLIN: I think that is all. 

MR. McLAUGHLIN: That is all I have of this witness, Your 
Honor. Is it time to quit? 

THE COURT: Do you have anything short in the way of -- 

MR. McLAUGHLIN: No. I think we ought to go over till tomorrow 
Your Honor. 

THE COURT: Very well, we will take a night adjournment at this 

213 time, ladies and gentlemen of the jury. The Court will again call 
to your minds the admonition given you repeatedly. Please bear it in 
mind at all times while you are out of the courtroom. 

* ae % * * * 

219 MR. McLAUGHLIN: Your Honor, at this time, the Government 

would like to offer in evidence Government's Exhibit 1, which is the 


slug, Government's Exhibit 3, which is the gun, Government's Exhibit 
220 4, which are the cartridges, and Government's Exhibit 5, which 
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is the statement taken by the police of the Defendant. 

MR. LAUGHLIN: What was the last exhibit number ? 

MR. McLAUGHLIN: Government's Exhibit 5. 

MR. LAUGHLIN: Your Honor, we object to that. I don't know 
whether Your Honor wants to hear us at the bench on it or not. 

THE COURT: You may come to the bench. 

(Whereupon counsel approached the bench and the following pro- 
ceedings were held out of the hearing of the Jury:) 

MR. LAUGHLIN: Will you get the Exhibit, Mr. Clerk, so you 
can show it to His Honor. 

THE COURT: No. 1 is the slug; No. 3 is the gun -- 

MR. McLAUGHLIN: No. 4 is the cartridges; No. 5 is the state- 
ment. 

THE COURT: Very well. All right, you may proceed, Mr. 
Laughlin. 

MR. LAUGHLIN: Your Honor, we are not -- 

THE COURT: Not so loud, please. 

MR. LAUGHLIN: We are not objecting to the other exhibits. 

THE COURT: I understand. You are limiting your objection to 5. 

MR. LAUGHLIN: Yes, sir. You remember we discussed this in 
some measure yesterday. At that time Your Honor said it was prema- 

221 ture; we could take this up later. 

THE COURT: That is correct. 

MR. LAUGHLIN: If you will look at the exhibit, Your Honor, it 
shows that the statement was begun at 12:45a.m. In the testimony of 
the officer, he said he arrived there a little after eleven. The state- 
ment reflects that it was completed at 1:45 a. m. 

Now, according to the officer's own testimony, he knew a little 
bit after nine that he had a case. He was satisfied at that time, a little 
bit after nine, that this Defendant had, in his opinion, committed the 


offense. 
He could have been arraigned that very night, because there is 


a precedent for that. Just only recently there was an arraignment before 
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the Commissioner at 10:30. 
So our position is that we should be entitled to a hearing out of the a 
presence of the Jury as to the voluntariness of this statement, also as 





to whether or not there was a delay in arraigning, taking this man before <« 
a magistrate, when all the facilities were available. 
THE COURT: Now, on the question of voluntariness, the Court 
considers that to be a question of fact for the Jury; and it will instruct 
the Jury fully on the consideration which the Jury may give to the ques- 
tion of coercion, misrepresentation, voluntariness, and all of the other 
elements. The Court has customarily instructed the Jury fully on that. 
222 So far as the question of the exhibit being excludable as a matter 
of law, the Court is not persuaded in the circumstances that it is ex- 
cludable or should be excluded as a matter of law, and including fact, 
of course. 
The Court doesn't feel that a statement taken at this time, and under 
the circumstances under which the statement has been shown to have ‘ 
been taken is a statement which should be excluded as a matter of law; 
and the Court is prepared to rule in opposition to the Defendant's ob- 
jection. The Court is prepared to overrule the Defendant's objection 
unless counsel has something specific to produce to the Court in addi- 
tion to what has been produced to this time. 
MR. LAUGHLIN: In other words, Your Honor's view is, then, 
that we are not entitled to have a hearing on this matter out of the 
presence of the Jury? 
THE COURT: That is the Court's opinion. 
MR. LAUGHLIN: That is the Court's view. Now, of course, we 
are not quarreling with Your Honor's ruling, because Your Honor has 
ruled; but I think we should have an opportunity in a hearing out of the 
presence of the Jury to develop evidence in an effort to show to Your 
Honor that this should be excluded as a matter of law. I want to be 
sure that our point is fully preserved in the record. 
THE COURT: The Court will overrule the request of the Defen- 


223 dant, and will admit the evidence at this time, subject to the 
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instructions which the Court has indicated it will give on this matter. 
= MR. LAUGHLIN: Allright. The point is this, Your Honor. 

In a first degree case, it is necessary that we preserve all our points. 
> THE COURT: Of course, unless the Government concedes the 
right of the Defendant. 

MR. McLAUGHLIN: Oh, no, Your Honor. It has been all 
thrashed out. The police took the stand; the questions of the admis- 
sibility, the voluntariness of the confession were asked. 

. THE COURT: You do not concede the right of the Defendant to 
have a hearing out of the presence of the Jury? 

MR. McLAUGHLIN: Not in this condition. He has had it. 

THE COURT: The Court just ascertained the feeling of the Govern- 
ment. 

MR. McLAUGHLIN: He has had it in the presence of the Jury. 

MR. LAUGHLIN: So our record is fully preserved, particularly 
since this is a capital case, it would seemto me if the Government was 
going to offer this, the Government should have offered it when the 
officer was on the stand on direct examination. 

Then on cross examination I would have had the right to take it 

224 up, if necessary, line-by-line, to show whether this was the 
work of the Defendant, and the Defendant's condition; or whether it 
was, in fact, the work of the police. Whether he told them things 
that they didn't put down, and so on. 

So now I think this is highly irregular. With all due respect to 
Your Honor'’s ruling -- highly irregular in the way in which it was done. 

I cannot protest too vigorously, because I think the McAffee cases 
and the cases that follow, and, conceivably, Your Honor, we might 
even have something -- 

THE COURT: We discussed the MCAffee case; and the Court has 
analyzed it to the best of the Court's ability, and distinguished it from 
the circumstances in this case. 

MR. LAUGHLIN: Yes. 

THE COURT: So the Court has not been persuaded that the 
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McAffee case is authority for the request counsel makes, counsel for 
the Defendant. 

MR. AHERN: I am not so much concerned, Your Honor, with 
this voluntary question; but what Iam concerned with was Your Honor's 
views as to whether there was an unreasonable delay in bringing this 
man to the Commissioner. I gather Your Honor, by your statement, 
has found there was no unreasonable delay. 

THE COURT: The Court feels under the circumstances unreason- 
able delay has not been established. 

225 MR. LAUGHLIN: Allright. Now, just this further point, Your 
Honor, so that later, if the verdict is adverse, no one will say this 
should have been brought to the attention of the Court. 

By Your Honor's ruling, in order to combat this statement, you 


are virtually forcing us to put the Defendant on the stand, because, 


had we had this hearing out of the presence of the Jury, it could well 
have been that we wouldn't have put the Defendant on the stand. 

| I don't know what our position would be as to putting the Defendant 
on the stand. I want to be sure everything is fully preserved. 

THE COURT: I think your position has been stated, and the Court 
will give you any further opportunity to state your position or make 
any objection you see fit to make. 

--'The Court feels that you have covered the field quite adequately. 
The Court is not trying to curtail you in your right to make any point 
you choose to make. 

MR. LAUGHLIN: I think, Your Honor, we have pretty well pre- 
served it. If I seem vigorous, please don't misunderstand me. I want 
to represent my people. 

THE COURT: I respect your right to be vigorous, and I think it 
is commendable that you are vigorous in defense of your client. 

Very well. 

226 (Whereupon counsel resumed their places at the trial table, and 
the following proceedings were held in open Court:) 

MR. McLAUGHLIN: Your Honor, I renew my motion, that is, 
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as to the introduction of this evidence. 


THE COURT: Government's Exhibit No. 1, Government's Exhibit 


No. 3, Government's Exhibit No. 4 and Government's Exhibit No. 5 


are received in evidence. 


(Whereupon Government's Exhibits 1, 3, 4 and 5, 
respectively, were received in evidence. ) 
MR. McLAUGHLIN: May I read Government's Exhibit No. 5 at 


this time, Your Honor? 
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THE COURT: You may. 

"Office of the Homicide Squad 

Metropolitan Police Department 

Washington, D. C. 

Saturday, December 1, 1956 

Statement Started 12:45 A. M. 

Homicide Case: Re death of Doris Morina, female, colored, 
27 years of age, pronounced dead at 8:05 P. M., November 30, 
1956 by Dr. C. Mendez of Casualty Hospital Staff at the front 
of 205 Bryant Street, N.E. 

Question by Detective Sergeant Roy C. Schwab: 

'Q. What is your full name, age and place of residence ? 

A. Percy Ernest Thomas, Jr., 30 years, 4910 Arkansas Ave., 
N. W. 

"By Detective Sergeant Roy C. Schwab: 

"Percy Ernest Thomas, Jr., you are being held on account 
of the death of Doris Morina, colored, who was pronounced dead 
at 8:05 P. M., November 30, 1956, this death being caused by 
her being shot while in front of premises of 205 Bryant St., N.E. 
about 7:50 P.M., November 30, 1956. I now ask you if you want 
to make a complete statement telling what knowledge you have 
of this shooting, so that it can be taken down in typewritten form. 
Before making such a statement, I advise you that your statement 
will be used in Court at your trial, if it becomes necessary. After 


hearing what I have just told you, do you want to make a 
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complete statement ? 

"Answer by Percy Ernest Thomas, Jr.: Yes. 

"Questions by Detective Sergeant Roy C. Schwab: 

"Q. How long had you known the decedent, Doris Morina? 
A. About one year. 

'Q. While in front of premises 205 Bryant Street, N.E., 
about 7:50 P.M., Friday, November 30, 1956, did you have 
some trouble with Doris Morina which led to her death? A. Yes, 
I did. 

"By Detective Sergeant Roy C. Schwab: 

"Now, Percy Ernest Thomas, Jr., tell me in your own 
words what occurred which resulted in this shooting. 

[A. ] "I have been going with Doris about a year. We 
worked at the Pentagon Building together. I have been driving 
her back and forth to work for about the past seven months. As 
a result of this we started dating each other. I started dating 
her from the Christmas party of 1955. We were both married 
and we would go to the Abbey Tourist Home, near 4th and L 
Streets, N.E., around the corner from the Uline Arena. I would 
usually register under the name of Mr. and Mrs. Buchanan. We 
would go there about twice a week. It was usually around eight 
o'clock every time that we went there. 

"Last Wednesday evening (November 28, 1956) we went to 
dinner together at the Kingfish at 4th and F Street, S.W. We 
talked over our relationship. Well we came out and sat in the car 
for awhile and I bought a bottle of Scotch. The reason that I bought 
this fifth of Scotch was because previously she had argued with 
me about my buying my wife a fifth of scotch. After I gave her 
the fifth of Scotch she didn't open it and took it home later on. 
Several days or maybe two weeks before I had told her that it 
would be best that if we would not continue our close relation- 
ship. So as a result of that we met this Wednesday night. After 


talking it over we decided to continue to meet at our coffee breaks 
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and eat lunch at work. After talking it over I dropped her off at 
home about 9:15 P. M. 

"Yesterday, Thursday, (November 29, 1956) we had lunch 
together at work and we made a date for 8:00 P.M., on Friday 
night to see the fight. I went to her home about 7:45 P.M. Friday 
night (November 30, 1956). I parked my car just above her 
house and I saw her come out of the house. I saw her come out 
of the house and turn away from our meeting point. I started the 
car up and drove down towards her. Just as I got close to her I 
asked her to get inthe car. She said that she had someplace 
else to go. I asked her what was the matter. She said that she 
had another place to go. I asked her where, and she didn't 
answer. I said to her, couldn't we talk. She said something about 
she would have to have time. She wouldn't get into the car. I got 
out of the car and took her by the arm. She still wouldn't get into 
the car and tried to pull away. The next thing that I knew her 
mother was out there. I told them we couldn't talk like this. I 
know that I had the gun, but I don't know where I got itfrom. I 
usually kept it under the front seat ‘of the car. She was walking 
away from me and that made me mad. I just got mad and I can't 
remember fully what happened. I don't know just how many times 
I shot her. After I shot her I went to my sisters. I drove part 
way in my car. I told my sister what happened. I went over to 
my sister's home on 30th Street, N.E. I told Ruth what happened. 
I told her that I had done something wrong. Ruth then made a phone 
call. A little later my sister made another phone call to Peggy, 
my other sister, and at that time I talked to a policeman and ar- 
ranged to meet them at my mother's house at 5009 13th Street, 
N.W. After I met the officers there I learned that Doris was 
dead. 

"Questions by Detective Sergeant Roy C. Schwab: 

"Q. Were you drunk or sober at the time of the shooting? 


A. Iwas drinking. 
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'Q. Was Doris drunk or sober at the time of the shooting ? 
A. I don't know. 
"Q. Have you had any previous trouble with Doris before ? 





A. No. We got along pretty good. 

'Q. I now show you a 22 caliber Iver Johnson, eight-shot 
revolver, serial number 20700, and ask you if this is the gun that 
you shot Doris with? A. That's the gun. 

'Q. How long have you owned that gun? A. About three 
years. ° 

"Q. Where did you keep this gun? A. In my car under 
the front seat. It was always fully loaded. 

"Q. When did you load this gun? A. I always kept it 
loaded. 

"Q. Why did you take the gun out from under the front seat 
tonight? A. I don't know. 

"Q. Where did you get the gun? A. I bought it froma ‘ 
fellow about three years ago. 

'Q. Why did you shoot Doris? A. I don't know. 

'Q. Did she have a weapon of any kind in her hand? 

A. Notas I know of. 

"Q. How far were you standing from her when you shot her ? 
A. I don't know. 

"Q. How far did you go in school? A. Tenth Grade. 

"Q. Can you read and write? A. Yes. 

"Q. Have you made your statement and answered my ques- 
tions freely and voluntarily, without any force or promises being 
used or made by anyone to obtain the same? A. Yes. 

"Q. Is there anything you want to add to your statement that 


has not already been covered? A. No, that's all. 
"Statement finished at 1:45 A.M., December 1, 1956. 
"Statement typed by Detective Samuel E. Wallace." 
Signed by, ''Percy E. Thomas, Jr." 
Witnessed by: "Roy C. Schwab, Richard Flynn, Samuel E. 
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Wallace. * 
> With that, Your Honor, the Government will rest. 
THE COURT: The Government rests. 
x mK * * *x 


236 OPENING STATEMENT BY COUNSEL FOR DEFENDANT 

MR. LAUGHLIN: Your Honor, and ladies and gentlemen of the 
Jury: The time has now arrived for the Defendant to begin the presen- 
tation of his case. In order that you may know what evidence the Defen- 
dant will offer and our defenses, I will now make my opening statement. 

Of course, you will be told later, opening statement is not evi- 
dence. It is to inform you of what the Defendant will prove. 

237 Now, members of the Jury, the evidence in this case will show 
that this Defendant, Percy Thomas, I believe for more than ten years, 
had worked for the Government, and at the time of this unfortunate 
occurrence, he was working in the Department of the Defense. 

The evidence will show that at no time up to this November 30, 
1956 was he ever engaged in any conflict with the law, ever been in any 
kind of trouble. 

The evidence will show that he was a married man; that he had a 
child. And the evidence will show that he met the deceased at a Christ- 
mas party at the Pentagon, and that she represented to him at the be- 
ginning that she was single and unmarried. 

She later, of course, disclosed to him that she was married, 
that she had a husband and a child or children; but that her home life, 
her domestic life, her family life was unsatisfactory, and that she was 
unhappy. 

Now, members of the Jury, there did then begin this relation- 
ship. There overcame both of them what we might well describe as a 
passion unholy, because very soon thereafter, after their meeting, they 
began to become intimate. 

Now, members of the Jury, let me say to you, as this unfolds, 
there will be many aspects of this case that will not be pleasant. There 


will be many things that to the Defendant and, of course, to his family 
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and friends, will be embarrassing. But you recall, members of the 


Jury, the other day, before you were selected, you were told ina 
general way what the defense would be, what our contentions would be, 
and that you would not be swayed by any feelings of passion or preju- 
dice -- 

MR. McLAUGHLIN: Your Honor, I think he is arguing the case 
now. 


THE COURT: The Court would say to counsel, who is a thoroughly 


experienced attorney, that I will call your attention to the purpose, or 
recall to counsel's mind the purpose of an opening statement, which is, 
briefly, an opportunity for counsel to state what he intends to prove in 
the trial of the case for the defense. 

MR. LAUGHLIN: Iam aware of that, Your Honor. I am well 
aware of it. Your Honor is entirely correct. 

THE COURT: The Court would suggest that you adhere to that. 

MR. LAUGHLIN: Yes. Now, members of the Jury, there began 
this relationship, and I think it was about twice a week, at a certain 
tourist house. 

Now also, members of the Jury, the evidence will show that the 
deceased invited the Defendant to her home, and that he turned over 
to the deceased's mother sums of money from time to time, almost 


239 regularly. 


The evidence will also show that he bought certain things for the 
household, and that he bought certain articles of clothing for the child. 
That will be shown. 

Now, members of the Jury, the evidence will show, as this re- 
lationship progressed, the Defendant consulted with others, that it 
was having its effect on him. There will be evidence here that it 
worked a change in him, because he had related to others that his 
wife was a blameless person; she was without fault; and this was not 
the right thing to do; and he told this woman, the deceased, that it 


would be better to break up this relationship; that he wanted to end it; 


and that he should go back to his wife and family. 
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240 Now members of the jury, the evidence will show that the nature 
* of the sexual intimacy between the deceased and this defendant had such 
an effect on him that over him it worked a spell, it exerted an influence, 
> and that he was constantly trying to extricate himself from that. 

Now, members of the jury, the evidence will also show that he 
consulted others as to whether or not he should place himself in the 
hands of a psychiatrist. 

Now, members of the jury, there will be offered here the testi- 

je mony of an eminent psychiatrist, a Dr. E. Y. Williams, a psychiatrist 
and a physician of note, who is connected with Howard University, the 
department of psychiatry, and also is on the staff of Freedmans Hospi- 
tal, a specialist, members of the jury, as the evidence will show, in 
the field of psychiatry; and I will refer ina moment, members of the 
jury, to just what we will show by Dr. Williams, but we will first 
come up to the events that gave rise to the happening of November 30, 

¥ 1956. 

As I say, he was trying to extricate himself from this. The 
evidence will show that some few days in advance of November 30, 
1956, -- 

Mr. Clerk, will you give me your calendar again? Is this it? 
Yes. 

--some few days in advance of November 30, 1956, some few 
days in advance of that, they had a meeting. When I say they, Iam 

241 referring to the deceased and the defendant. They hada meeting 
as to the best way to break off this relationship, and statements were 
made by the deceased that "You think more of your wife than you think 
of me"; and also, "You bought your wife a fifth of scotch. Why don't 
you buy it for me ?" and such as that. 

Anyway, at that time it was agreed that they would meet on the 
night of November 30th, and that they would then at that time discuss 
going to a mutual person to determine the best method to break off 
this relationship so that they could both be extricated; he could return 
to his wife and family, and the deceased could return to her husband 
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and her child, children. 
Anyway, then, on this night, he did bring her home, as was his 
custom, from the Pentagon, to her place of residence, and then there 





was the understanding that they would meet -- and if I remember cor- 
rectly, I think the evidence will show there was some fight, I think. 
I believe there is generally a fight on the TV on Friday night. They 
were going somewhere and listen to, or, yes, to see a fight on the TV. 

Anyway, he then went to the arranged place of meeting, and that 
he saw her; and to his surprise, he said, she said that no, she was 
going somewhere else. Then he said, "Well, I thought you were going 
with me, we are going to listen to this fight on TV and let's discuss our 
matter, because we will both feel better, we can both do better work 

242 if we can bring this to an end. "" Anyway, there was some dis- 
cussion. 

Now, members of the jury, the defendant for some time, not on 
his person but in his automobile, had been carrying a pistol in the auto- 
mobile, in the glove compartment of the car. He will explain to you, 
it will be explained to you, members of the jury, why he carried that 
pistol. Anyway, as this discussion continued, one word led to another, 
and then, with no intention to doher any harm, because the evidence in 
this case will show, members of the jury, that up until the night of 
November 30, 1956, he never raised a finger, he never harmed the 
deceased in any wise; and I believe the evidence will show that he never 
even raised his voice to her. He thought this night, just to scare her, 
he would show her the pistol. He got the pistol from the car and, mem- 
bers of the jury, there was a Struggle for that pistol. Never any 
intention on his part to harm her, but there was a Struggle, she 
reached for the pistol, and almost immediately a shot was fired. No 
intention to shoot her, no intention to kill her, no intention to harm 
her. Purely accidental, members of the jury. 


Now, also the evidence will show that as a result of these epi- 
-Sodes or these events transpiring between the defendant and the 
deceased, it worked on his mind, and he took to drinking liquor in 
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increasing amounts, day by day. We are satisfied, members of the 


243 jury, that we can show you by the evidence that on the night in 
question, he was under the influence of liquor. In fact, he had con- 
sumed so much liquor that he was not able, members of the jury, to 
drive his car. And all of this, the matter of this consumption of liquor, 
was made known to the officer at the time of the arrest. 

Now, members of the jury, I say then, as a result of the struggle 
over this pistol -- mind you, one shot only, not several shots, one 
shot only -- that it was accidental. The defendant then was seized with 
panic, and he went to the address that has been referred to, and then 
when the police came, made no attempt to resist arrest; went with the 
police, told the police where the gun was to be found, and the gun was 
turned over to the police. He then accompanied the police to police 
headquarters. 

Now, members of the jury, we will show you that while he was 
at headquarters, he was in anything but a normal, ordinary frame of 
mine. The evidence will show that he told the police, first, he had no 
reason to kill her, no intention to kill her, and that as to most of the 
details, he did not recall. 

Now, members of the jury, we will show you that he got to police 
headquarters about eleven o'clock, and that he was questioned almost 
constantly at headquarters, in an effort toextricate from him, trying 
to get from him an admission that he had planned over a period of time 

244 to take the life of the deceased, and also tried to get from him an 
admission, a statement that he had not consumed any liquor, and that 
if he had consumed any liquor, it was ina very small amount. Then 
some statement was said, some statement was made by some officer 
there, ‘Well, we'll wait a couple of hours before we even begin a writ- 
ten statement, and by that time, there will probably be no evidence of 
liquor whatever." 

And members of the jury, that is just about what happened. Al- 
though he got to headquarters at eleven o'clock, at least, perhaps a 


few minutes before, and the police said then, the police officers had 
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then been to the scene, had talked to other parties there at the scene, 
and had all the information that they needed, yet they purposely de- 
ferred the preparation of the statement for almost two hours; because 
the evidence will show, members of the jury, in the consumption of < 
liquor, the passing of time will take away the visible effects of that 
liquor. 

Now, members of the jury, later then, there began the prepara- 
tion of the written statement. We will show to you that the statement 
that was read to you a while ago wasnot a free and a voluntary state- 
ment and was not a complete statement; because there were many things 
this defendant stated that the police did not put in the statement. 

| Finally, the defendant was told, ''Well, you will have to sign a 
245 statement or we will keep you here all night. You are not going 
anywhere. You can just make up your mind, you can stay here all 
night. "" Finally, then, the defendant said, "Well, all right. Go ahead 
and prepare it, and I'll sign it, ' and it was prepared and it was signed. ¥ 

Now, members of the jury, we will also show to you that the two 
little girls in this case were brought to police headquarters, the mother 
of the deceased was brought to police headquarters, and that of course, 
they were, we will show, the willing tools of the police. They signed 
just what the police told them to sign. They put in there, in the state- 
ments, what the police wanted in the statements. 

Now, members of the jury, I mentioned earlier that we will offer 
here the testimony of Dr. Williams. Dr. Williams’ testimony will 
show that after this defendant was confined in the District of Columbia 
Jail, he visited him on a number of occasions. That will be related to 
you. He contacted other persons. 

Now, Dr. Williams’ testimony, members of the jury, will be that 
at the time of this happening, the defendant was suffering from para- 
noid schizophrenia, and that at that time the mental ailment was, or 


rather, the shooting in this case was the product of the mental dis- 
order, and that if the defendant at that time could distinguish right 
from wrong, he could not adhere to the right. 
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246 Now, members of the jury, the evidence will show that this de- 
fendant had suffered fromthis mental disorder for a long period of 
time. The evidence will also show that this defendant now is in need 
of psychiatric treatment. 

Now, members of the jury, the evidence will come out here, we 
will offer, showing as to the degrees of schizophrenia, that there are 
types of schizophrenia affecting individuals that would still permit 
that individual to take a witness stand and answer questions, and that 
it would permit that individual, although suffering from paranoid 
schizophrenia, to still remember certain details; also could marry, 
could have a family; also, suffering from that schizophrenia, could 
carry on a job, employment, in the Government or elsewhere. 

So this evidence will, that we will bring to your attention here, 
treat all of the, will go into all of the aspects of schizophrenia, what 
it is, the degrees, the effect it has on an individual. 

So, members of the jury, then to state our position very briefly, 
the defenses in this case are twofold: one, that there was no intent 
to kill, that the shooting was accidental; and two, that at the time of the 
shooting the defendant was suffering from paranoid schizophrenia, and 
that the shooting in this case was the product of his mental disorder, 
and that even if the defendant could distinguish right from wrong at 

247 that time, he would not be able to adhere to the right. 
So, members of the jury, after you hear all of the evidence and 


you receive the instructions of the Court, based on the various elements 


here, we will ask you either to return a verdict of not guilty or a verdict 
of not guilty by reason of insanity. 

And one further thing, if I may, members of the jury, which I 
completely overlooked. There will be offered here testimony from 
responsible persons as to the good character of this defendant. I will 
ask you, and of course you will receive that testimony; I will ask you to 
follow it and apply to it the law as His Honor gives it to you. 


That, then, Your Honor, concludes the opening statement. 
* aK * * * 
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250 DR. ERNEST Y. WILLIAMS 
was called as a witness and, having been first duly sworn, was ex- 4 
amined and testified as follows: 
DIRECT EXAMINATION 
BY MR. LAUGHLIN: 

Q. Will you state your name, please? A. Ernest Y. Williams. 

MR, LAUGHLIN: Your Honor, before Dr. Williams begins his 
testimony, I want to turn over to Mr. McLaughlin a copy of his com- 
plete report that might assist him ina later stage of the case. 

BY MR. LAUGHLIN: 

Q. Dr. Williams, what is your occupation or profession? A. 

I am a teacher, I would say, but a professor of neuropsychiatry, Howard 
University. 
Q. Will you tell us, give us your education, training, and ex- 
perience? A. I graduated from Howard University College of Liberal 
251 Arts with a Bachelor of Science degree in '26, and an M.D. from 
Howard University in 1930. One year externship between the years 
1930 and 1931. A general educational fellow of the Rockefeller Founda- 
tion between '31 to '33, at Columbia University, Cornell, and Bellevue. 
Since that, I was instructor in neurology and psychiatry at Howard 
University. In 1941, accepted the combined services of neurology 
and psychiatry, acting head, was made head of that service in 1941, 
and at the present time I am head of the same service, professor of 
neurology and psychiatry, and chief of the neuropsychiatric service 
at Freedmans Hospital. 

Q. Will youalso-- A. Iamalso -- 

Q. Excuse me. Go ahead. A. Iam also a diplomate of the 
American Board of Psychiatry and Neurology in both neurology and 
psychiatry, in 1939 and 1941. 

Q. Are you also engaged in the private practice, Doctor? A. 
Yes, more on a consultation level. 

Q. Now, have you written any papers or delivered any lectures 


on the subject of mental disease or mental disorder or psychiatry ? 
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A. I have written probably over twenty papers. 

Q. Now, tell me this, Doctor. Have you testified as an expert 

252 witness in this and in other courts? A. Well, I don't know what 

you mean by other courts; but I have testified in this court, in the courts 
in the District of Columbia, not outside of this area. 

Q. Fewor many times? A. Quite a few times, sir. 

MR. LAUGHLIN: Your Honor, I submit that the doctor is pro- 
fessionally qualified to express an opinion. 

THE COURT: The Court will permit the opinion. 

BY MR. LAUGHLIN: 

Q. Now, Doctor, do you know the defendant in this case, Percy 
Thomas? A. Yes, sir. 

Q. Have you made any visits to the defendant, Percy Thomas, 
for the purpose of examination? A. Yes, sir. 

Q. How many visits, sir? A. I would estimate about five. 

Q. And where were those visits made? A. At the District Jail. 

Q. Now, asa result of your examination of the defendant, did you 
arrive or come to aconclusion as a result of your examinations, Doc- 
tor? <A. Yes, Sir. 

Q. Now, in order that the Court and jury may understand the facts 

253 on which you base your conclusion, will you tell us what they were ? 

A. I made as exhaustivea study as I possibly can. 

Q. First, Doctor, suppose, maybe this will simplify it. Asa 
result of your examinations of the defendant and what other work you 
did, did you come to a conclusion as to his mental condition on the night 
of November 30, 1956, the night of the happening inthis case? A. 
Yes, sir. 

Q. What was that conclusion? A. My conclusion is that this 
patient showed the characteristics of a paranoid schizophrenia. 

Q. Now, will you tell us on what you base that, Doctor, the 
facts on which you came to that conclusion? A. Well, it was necessary 


to make as complete a study as I could and go all the way back into the 


childhood experiences, from which all psychiatrists believe that 
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Schizophrenic behavior starts. I made a very exhaustive study as best y 
I could, going over this data on several occasions, rechecking my own x 
self and rechecking the data that was given to me as best I could. The 
data that I got that was significant, it is covered in about twenty-four ‘ 
pages, but I will just give you the summarization of that data. 
Q. Very well. A. The first thing was that this individual showed 
a sense of inferiority from childhood. There was absent from the home 
254 what we call a father figure, and this absence of this father figure 
made the patient question many times whether or not he was a legiti- 
mate or an illegitimate child. He questioned also the reason for his 
father leaving his home. He questioned also why he was left at home 
alone many times without food and without some of the immediate sus- 
tenance that he actually needed.. As a result, he grew up with a very 
definite inferior feeling. 
He had also a sense of poverty and some bitterness as related to 
his father, I'm sorry, I have to just bring out these facts. 
Also, the second fact that was important was his withdrawing 
asachild. Most youngsters usually play as a child, and in his history 
there was no evidence that I could detect, either from him or his family, 
of his playing very much as a child, which is one of the schizoid features 
we usually look for. He didn't play asa boy. He didn't go around; 
stayed more or less in the home with women. He made a remark that 
he stayed around with a lot of hens. 
His association in childhood with a distrustful grandfather, who 
probably sowed some of the seeds of discontent or discord in him. 
The grandfather believed that, whether true or nat, he was robbed 
by his own race, that the people of his own race couldn't be trusted, 
because they would down you or they would do certain things to you. 
255 So he had that as a background with which to live with the grand- 
father. He wouldn't let anyone come in the house or come around him 
or associate with him or with the boy. 
A tendency on the part of the individual to brood over past 


experiences, what we call in psychiatry, introversion. Now, this 
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> introversion seems to have been the greatest source of relationship 
Mi between him and the deceased. He seems to get some pleasure going 
i. 


over, what we call ruminating over the past. He found this particular 
woman a very good listener, and seemingly this gave him, according to 
¢ his statement, a tremendous relief after talking to this woman, because 
| he got off a great deal of his hostility that he had towards his parents 
and others. This tendency towards brooding and introversion is noted. 
There was also some disorder of feeling and thinking, and some 
sense of insecurity brought out also during this questioning, when the 
individual looked on the stepson of his wife as a rival for her affection. 
He looked upon this stepson as someone who was inthe home who was 
sharing the love and affection with his wife which he himself wanted. 
He finally succeeded in getting his wife to send this son away to some 
a distant school, where the fellow eventually joined the Army. 
There was also some feeling of rivalry on the part of his son 
256 also. He had some difficulty relating to his son, because his 
father had some difficulty -- because his father hadn't related to him. 
He, however, related to his son by giving him presents and toys, and 
so on; but as far as the fatherly feeling, he had some difficulty making 
that sort of relationship. 
There was also a sense of being easily depressed when prom- 
Ce ises were broken. He would build up his hopes for a future, and he 
seemed as if he had nothing in the past to look backwards to. Anything 
that had some futuristic pattern to it, he was tremendously interested, 
and when these didn't come true, there was a severe depression usually 
occurred. 
An additional factor was his inability to cope with sexual and 
instinctive urges. Apparently, most individuals and children when they 
- are growing up, they work out their feelings and aggressiveness in one 
way or the other. In this case there was no opportunity to work out 
these particular feelings, and this individual grew up with these very, 


very strong sexual feelings, which he never got worked out until he met 


this particular woman, and then these whole feelings just catapulted. 
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There was also in this history a strong desire to dominate, a 
feeling that a man should be at the top of everything and the man should 
be a leader and a man should be this and a man should be that. A very 
257 definite grandiose expression he related along those lines. There 
was also a very definite delusional feeling expressed, the feelings of being 
destroyed, the feeling that this particular individual was destroying him. 
This seemed to have stemmed from the practicing of what one might 
call -- I wouldn't call them exactly immoral, but perverted sexual acts. 
Following the act, this perverted sexual act by the deceased on the part, 
to the patient, the patient felt that this particular act had taken something 
away from him, had taken something out of his body, had made him less 
of an individual, and had put him in a position where this woman could 
dominate him, because he noticed after this particular sexual act had 
been performed on him, any time she called him he had to go. He 
would make promises to himself he wasn't going, but the next thing he 
knew, he would pick up himself and go. He would hate himself after 
going, but still he would find himself going; and once the sexual act was 
over, again he would become depressed. But he found himself somewhat 
in this situation. He believed that this woman had put a hex on him, or 
what you calla spell on him as a result of this peculiar act. We call 
this fellatio. 
As a result, there would result what we call some paranoid pro- 
jections. He began to feel that the people where he worked were laughing 
at him, people around knew what had happened to him, people suspected 


258 him, and as a result he didn't mix or mingle as freely with many 
of his friends as he did before. 


There was a history of alcoholism in the last month, which he 
thought he would use alcohol as a method of breaking this particular 
spell which he believed was cast upon him. He drank, and the only re- 
sults that came from it was his inability to sleep. He developed in- 
somnia, and from what I could learn, he became a little more irritable. 
Seemingly, the only thing alcohol did was to allay the total picture, 
number one; and secondly, to probably accentuate or postpone what was 
inevitable. 
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There is also the growth of suspicions I mentioned, in the past 
few months, with the sense of insecurity; and many ofthese individuals, 
as they go along, they tend to develop what we call this paranoid picture. 

The paranoid pictures runs something like this. The individual, 
first of all, projects his hate on someone, and then in turn accuses the 
other person of the same thing that he projects on an individual. What 
we call a twisted mind. This is the sort of picture that we got in this 
particular state where the individual projected his hate on this person, 
and then in turn accuses the individual of the same thing that he is guilty 
of. We call that a paranoid projection. 

And finally, there was the frustration which many of these indi- 

299 viduals show, sometimes of a religious nature, Sometimes of a 
psychosexual nature, sometimes grandiose in nature, or sometimes 
financial, or something happens in an otherwise seemingly normal in- 
dividual that sometimes just precipitates one of these particular attacks. 
Of course, it may be suicide or homicide, or whatever might take place 
at that particular time. 

I thought, therefore, the diagnosis of this case wzs one of 
schizophrenic behavior, paranoid in nature. 

Q Now, Doctor, as to that diagnosis, paranoid schizophrenia, 
would you, in your own words, tell us what is schizophrenia? 

A It is alittle, I would say, somewhat, it is one of the most 
difficult of mental disorders to either define or talk about, because at 
the present time we still don't know what the ideology of the cause is. 
Schizophrenia is a disease that seems to come on, if one may take the 
viewpoint of Freud, from what we call the oral stage. Now, in the devel- 
opment of an individual, he goes through certain what we call psychosocial 
states. One of the first things is what we call the oral character. The 
oral character of the individual is the one he goes to in the first few 
months of life, where he becomes attached to his mother, his nurse 
from his mother, and So on, and he becomes very much attached, and 
this emotional feeling seemingly is never ever released for anybody else. 


260 We use that, what we call from the Freudian sense, an attachment 
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at the oral level. 
But there are many people who believe that the diseased condi- 





tion starts as far back as the ovum. There are those, like the Italian | 
Buscano and others, who believe that this condition is due to an organic 3 
disease of the brain; never fully proved. There are others who believe 
it is due to smallness of the testicles; never fully proved. There are - 
those who believe it due to respiratory difficulty, what we call distur- ° 
bance of the acid base equilibrium; never fully proved. There are those, 
like Dr. Meyer, who believe that it is faulty habits of the individual. And 
that is about as much as we can Say, that they are faulty habits that have 
developed through the years. We have not been able, in the last analysis, 
to say just which one of these theories is absolutely the correct one. 

This is true, though, that we noticed that this particular behavior 
starts way back into early childhood, and every psychiatrist who studies - 
these cases starts way back in the early childhood, and you can trace 
this peculiar development of the individual. He doesn't play with other 
kids, doesn't associate much with others. He stays by himself. He prob- 
ably reads a great deal, or he withdraws from society, or else he doesn't 
mingle as freely as you would think with others. He lives a great deal 


‘in a fantasy world. He thinks a great deal. He goes backwards and 
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constantly reviews his own past and thinks about it; yet, on the 
other hand, he doesn't like you to do the same thing to him. He could - 
talk freely about it to himself, and so on. 

With this sort of behavior pattern the individual develops, it 
makes it increasingly difficult for him to adjust to any cultural level. 
He probably goes along very well in most instances till he gets in his 
early twenties or in his teens, when you get one of the four breaks that 
one might see. One of the early breaks one might See in this case is 
what we call the simple form of schizophrenia. In this simple form of . 
schizophrenia, the patient laughs, silly laughter, looks up into space, 
has hallucinations, and has delusions that seem quite harmful, and it is 


very easy for the family and so on to pick up this particular type of 
individual and decide that he should be hospitalized. 
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; There is another form -- 

, Q Now, Doctor, are the terms schizophrenia and dementia 
praecox used interchangeably ? 

A Yes, sir. It means a split personality. 

Q Now, is there a difference between just schizophrenia as 
we understand it in the books, the medical books, and the term paranoid 
schizophrenia ? 

A I was leading to that, sir. 

Q All right, sir. 

262 A This is the simple form. The other form of significance 
is what we call the catatonic form. In this catatonic form the individual 
stands and stares in space, doesn't move around very much, and if you 
put his hands up, he lets them stay up; if you make him hold his hands 
out, he will let them stay out like that, or whatever posture you put him 
in, he tolds it. He has periods, though, in which his behavior is un- 
predictable, because while he is in that state he might suddenly sail out 
and destroy a whole room or destroy things and then resume the position 
again. 

The third form is what we call the hebephrenic form, in which 
there is violence, the patient is unkempt, soils himself, eats his own 
stools, and so on, and is a very untidy type of patient. 

And the fourth form is what we call the paranoid form. Itisa 
form that comes on much later in life than the others. The patient 
here is able to read, write, talk, listen, knows what is going on, carries 
on, andsoon. His difficulty is largelyinthe thinking sphere. The things 
that he sees, he misinterprets them. And from this misinterpretation 
of his environment springs many of his difficulties. He projects on his 
environment his own thoughts and his own feelings. This is the form it 
comes on very much later. These individuals, most of them, go along 
for a long time and then suddenly sometimes they go berserk and maybe 
kill four or five people just in one of these wild orgies that we see quite 

263 frequently or read about in the papers. This is the type that is 


most unpredictable, most dangerous, because we can never tell what 
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they will do and when it will happen. 

Q Now, Doctor, is it possible for a person suffering from 
schizophrenia to engage in an intelligent conversation, say, take the 
stand, answer questions, ask questions, and so on? 

A Paranoid type can. 

Q Now, is it possible for a person suffering from schizophrenia, 
to, say, marry and have a family? 

A Paranoid type can, but they don't get along well. 

Q And is it possible for persons suffering from schizophrenia 
to hold a job, say, in the Government or otherwise ? 
| A Many of them do. In fact, a good number of them in the 
Government. 


Q In this case, Doctor, on the night of November the 30th, 
when this happened, this shooting, in your opinion, sir, was the shooting 
the product of his mental disorder? 
en ion se eis ee 


~~" Now, on the night of the 30th of November 1956, at the time 


of the shooting, are you able to tell us whether this defendant could dis- 
tinguish right from wrong ? 

A Well, if he could, he couldn't adhere to it. 

264 Q Are you able to tell us, Doctor, in your opinion, how long 
he had suffered from that mental disorder? 

A Well, as I said before, this problem of schizophrenia is a 
lifetime disease. It is not something that suddenly comes on. You can 
go a little bit back and pick up all the threads all the way through. Any 
psychiatrist, if he will take time and patience, can pick up all this sort 
of thing all the way through. It is not something that starts out like that. 
What usually happens, though, something usually precipitates it, and 
many people are concerned largely with the precipitation and not with 
the disease. It may be precipitated from litiginous factors, it may be 
precipitated from a religious display, it may be precipitated from sexual- 
erotic factors, it may be precipitated from organic factors, it may be 


precipitated by financial factors. 
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Q Mow, Doctor, in your opinion, is this defendant in need of 
treatment ? 

MR. McLAUGHLIN: I don't think -- I object to that, Your Honor. 
It is not admissible according to that Taylor case. 

MR. LAUGHLIN: The Taylor case has no application to this 
Situation here, Your Honor. 

MR. McLAUGHLIN: Oh, yes, it has. 

THE COURT: Well, counsel may approach the bench. 


265 (At the bench:) 


THE COURT: The Court has been in the habit, in endeavoring to 
follow the rulings or the determination, the decision of the Circuit Court 
of Appeals in the Durham case, to instruct at the close of the full instruc- 
tion, which is, in the Court's opinion, as thorough as the Court can give 
it, the following: 

"In the event your verdict is not guilty by reason of in- 

Sanity, the defendant will be committed to St. Elizabeths 

Hospital, there to remain until such time as it is established 

that he is no longer insane." 

It would seem to the Court that if that instruction is given -- and of 
course, the Court states it has given it and never been told by the Cir- 
cuit Court of Appeals not to give it, as yet -- that this question is ad- 
missible. 

MR. McLAUGHLIN: I understand the Taylor case that as far as 
the present condition of the defendant, the jury is not supposed to know 
it. That is what the Taylor case says. 

MR. LAUGHLIN: Suppose we send for it. 

MR. McLAUGHLIN: What? 

MR. LAUGHLIN: Suppose we send for the Taylor case, Your 
Honor, and see. 

MR. McLAUGHLIN: Sure, send for it. I haven't got the citation. 


MR. AHERN: I don't know the citation. 
* * * * * 
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267 MR. .cLAUGHLIN: (After pause, looking further): This is it. 
This is the part. I meant here. I don't know whether I -- that part about 
the competency of the defendant to stand trial. I interpret that that the 
jury is not supposed to know as to his mental condition at the present time. 

THE COURT: I don't quite -- 

268 MR. MCLAUGHLIN: You don't think it is broad enough to include 
that? Read it and see if it doesn't, with regards to his mental condition 
at the time of trial, to stand trial. 

(Pause, while Mr. Laughlin and Mr. Ahern look at book) 

MR. AHERN: Well, this, I am familiar -- I didn't know that's 
what you were thinking of. I don't see the similarity there. Thatis a 
finding under 4244, that the defendant is competent to stand, can't pre- 
judice him on his defense of insanity. 

MR. McLAUGHLIN: If I understood it, nor are they to know as 
to his mental condition now. 

Well, I will let him ask the question. I will withdraw the objection. 

THE COURT: I don't think -- it seems to me -- 

MR. McLAUGHLIN: You don't think it is broad enough to cover it? 

THE COURT: I don't believe so. 

Very well. 

(In open court:) 

THE COURT: Counsel may proceed. 

MR. LAUGHLIN: Does Your Honor want me to repeat the ques- 
tion, or have our reporter read back the question that was objected to? 

THE COURT: The reporter may read it back. 

THE COURT REPORTER (Reading): "Now, Doctor, in your 

269 opinion, is this defendant in need of treatment ? 

THE WITNESS: Do I answer that? 
MR. LAUGHLIN: That is the question. You may answer. His 
Honor says you may answer it. 


A Yes, sir. Yes, Your Honor. 


MR. LAUGHLIN: Excuse me just a minute, Your Honor. 
BY MR. LAUGHLIN: 
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Q. Doctor, you have referred to the schizophrenia, paranoid 


schizophrenia. Would the use of intoxicants aggravate that condition, or 
would it be related to it in any fashion? A. Would you mind repeating 
the question? 

Q. Would the use of intoxicating liquors, say, to excess, would 
that aggravate paranoid schizophrenia or would it have any relationship 
to it? A. It would only aggravate it. 

Q. Sir? A. It would only aggravate it eventually. 

Q@. Yes. Now, you have stated, Doctor, that a person suffering 
from schizophrenia of the type that you found the defendant suffering 
from, it would take some event or some episode to bring that to light. 
Is that right, Doctor? A. Well, not to bring it to light, but the episode 
might call attention to it. 

Q. That is what I mean. 

270 Doctor, in your examinations of the defendant, did the defendant 
relate to you or give you any reason for the shooting in this case? A. 


ee ee 


None directly. He stated that at the time of the incident, that he had 





made some arrangements earlier to see this particular young woman. 
She had asked him to take her to some place in Maryland where they 
were supposed to see a fight at that particular evening, and they were 
supposed to view this fight on TV. According to his statement, he left 
from work that afternoon and paid some bills. After paying these bills, 
he went to a friend of his and they had some drinks. After this drink, 
he went and he cleaned his car. After he had cleaned his car, he left 
home to meet this woman at this, at the place they were supposed to 
meet, where they used to meet. She came out of the house, she went 
in the opposite direction from where he was. He turned around, drove 
towards her direction, and he tried to get her to stop. She wouldn't look 
at him, and he ran out of the car, grabbed her by the arm with the gun, 
trying to scare her into the car. 


The mother was called by someone. The mother came out, and 
he said the mother stared at him, the girl stared at him, and he felt as 
if he was lost. He stood up there shaking all over. After cursing and 
Swearing, he doesn't remember just what he said, he just stood up there 
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cursing and swearing. He felt rather strange. He doesn't know just 
ne a ; 


et tae A, 


271 MR. LAUGHLIN: I think, Your Honor, that concludes the direct 
examination, Your Honor. 

THE COURT: Counsel for the Government may cross examine. 

CROSS EXAMINATION 
BY MR. McLAUGHLIN: 

Q. Doctor, you have testified that you have appeared here and 
testified as an expert in these courts many times? A. Yes, Sir. 

Q. In any of those times did you ever testify that a person was 
of sound mind? A. Yes, sir. 

Q. How many? A. Ican't recall. 

* * * x 

Q. Name them in acriminal case, Doctor. A. I don't recall 

any in a criminal case. 
272 * * * * 

Q. Now, Doctor, when you talked to this defendant, when was 
the first time? A. I don't recall the date. I don't have the date here with 
me. They are in my rough notes. 

Q. What? A. I don't have those dates here with me. They are 
in my rough notes. 

Q. Where are your rough notes? A. I don't have them with me, 
I say; they are in my rough notes. 

Q. Well, -- A. I don't know the exact date, if it is the date you 
want. 

Q. Well, how many dates did you see him, different dates? 

A. I think about five times. 

Q. All right, can you tell us the different dates when you saw 
this defendant? A. I told youl didn't have those dates with me. 

273 Q. All right, how recent was it? A. The recent date was about 
two weeks ago, about three weeks ago. 

Q. Do you remember what day of the month that was? A. No, I 


don't have the dates here with me. I wouldn't trust to say what date it was. 
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Q. Iappreciate that, but let us take the last one, which you say 
was about two weeks ago. A. Yes, sir, about that. 

Q. Do you remember what date of the month that was? A. No, 
sir. 

Q. What? A. No, I don't remember the date. 

Q. Do you remember what day of the week it was? A. No, I don't 
remember the day of the week, either. 

Q. Take the one prior to that, to the last one. Do you remember 
what date that was? A. No, sir. I don't remember any of the dates. 

Q. All right, do you remember the months? A. Yes. 

Q. What months did you see this defendant? A. I saw him dur- 
ing the months of April and May. 

Q. April and May? A. Yes, sir. 

274 Q. In what year? A. 1957. 

Q. All right. And how many times did you see him in the month 
of April? A. I told you before, I didn't remember those dates. I would 
not want to perjure myself and give you a date to satisfy your curiosity. 

I just don't remember that. 

Q. Well, now, Doctor, in diagnosing a case as to the soundness 
or unsoundness of a mind, of an individual, don't you take into consid- 
eration their memory and their recollection of events, -- A. Yes, I do. 


Q. -- in deciding whether or not they are of sound or unsound 
mind? A. I certainly do. 


* 2 * * 


275 Q. Do you have the memorandum there that was just handed me 
five minutes ago? A. Yes, sir. 


Q. Is there any date of any kind on that, either when you 
examined this man or when you submitted it to Mr. Laughlin? A. No. 

Q. No date atall. A. No. 

Q. Is there any reason for not putting a date of your examinations 
of this defendant or the time that you turned this over to Mr. Laughlin? 
A. No. I handed it to him last night, and my secretary handed it to me. 


I was sick yesterday afternoon, and my secretary sent this report to me. 





82 
Mr. Laughlin picked it up last night, and I haven't had a chance to look 
at it and see whether there was any date or not. 

Q. Now, Doctor, you testified -- By the way, Doctor, where 

276 did you get all this information that you have in this report? 
A. I got part of it from the patient, part of it from his wife, part from 
his father. 

Q. What part of it did you get from the patient? A. The matters 
relating to the individual himself. 

Q. You mean his childhood? A. Yes. The part about his family 
and his marital situation, I got that part from his wife and part from him. 

Q. Partfrom him? A. His early childhood life, I got part from 
his father, part from him. 

Q. Did you ever talk to anyone else? A. I talked to his wife, I 
talked to his father, and I think the other person was his, I think some 
distant relative. I don't know just how close the relative is. 

Q. Now, you say that this defendant needs hospitalization now ? 
Do you say that? A. Yes, sir. 


Q. And are you telling this jury that in your opinion this defen- 


dant is of unsound mind at the present time? A. Yes, sir. 

| Q. What? A. Yes, sir. 
Q. Well, you also say that he was of unsound mind on November 
the 30th of 1956, is that right? A. Yes, sir. 


Q. Well, would you say that during these five interviews that 


you had with the defendant, that he was of unsound mind during that time 
that he was talking to you? A. Yes, sir. 

Q. So that when you express an opinion here as to the mental 
condition of this defendant on November the 30th, you are expressing 
that on the say, on the history given to you by a man of unsound mind; 
isn't that right? A. Yes, sir. 

Q. What? A. Yes, sir, absolutely. 

* * * * 

280 Q. What I meant, this information that you did believe, that was 
coming from a man who was of unsound mind; isn't that right? A. Yes, 


sir. 
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Q. And that man that you were talking to at that time was how © 
old? A. About thirty years of age. 
Q. Thirty years of age. And he was telling you what happened 
during his childhood at four or five years of age, isn't that right? A. Yes, 


281 some of it. 
Q. You believed that, didn't you? A. Yes, I did, much of it I 


believe d. 
* * sd ae 
282 Q. Did you ever talk to any members outside of this family ? 
A. No. 
x * ™% « 
283 Q. Now, you know there is a medical report kept of each 


prisoner down there at the jail, don't you? A. Yes, sir. 

Q. Did you consult that medical report to find out whether or not 
they had any difficulty with this defendant during the stay at the jail? 
A. No, I didn't consult the jail at all. 

* * * * 

Q. No, Iam asking you, Doctor, my question was, have you 
talked to anyone where he was employed, where he worked? A. Oh, 
you mean -- 

Q. Prior to the shooting. A. Oh, I beg your pardon, I thought 
you meant -- No, I haven't talked to anyone about that. I thought you 

284 meant at the District Jail. 

Q. Did you check to find out whether or not his employment was 

steady prior to November the 30th? A. Yes, very steady. As a matter 


of fact, -- 
Q. Where did you check that? A. I checked with his wife and 


with his parents. As a matter of fact, he started working at sixteen 
years of age and he never stopped. For fourteen years he worked 
steadily without stopping at any time. 

Q. He worked every day, isn't that right? A. Yes, sir, very, 


very steady. 
* * 
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Q. Doctor, when you talked to him during the month of April and 
May, I believe you testified here that he told you everything he did on 
November the 30th of 1956. Isn't that right? A. I wouldn't say everything. 

Q. Well, what did he leave out? A. I don't know what he left 
out. I can only tell you what -- 

Q. Why did you say not everything? A. I can only tell you what 
he told me, but I wouldn't say that was everything. 

* * ed * 

286 Q. Go ahead. A. He told me that on that particular day, this 
lady asked him to take her to the country to see a fight on TV. He got 
off early, and he went downtown, and he paid some bills. After he paid 
those bills, I asked him what next happened. He said, "I went back to 
work." 

"Then, what else happened?” 

287 He said, "I went home and [I cleaned my car, and I had some drinks 
with a neighbor." 

I said, "And what else happened?" 

"I left home and I went to the place where I was supposed to meet 
this young woman, and at the very corner I was supposed to meet her." 

I said, "What else happened?" 

He said, "I saw her come out, and instead of walking in my direc- 
tion, she was walking in the opposite direction. I turned my car around 
and drove up to the sidewalk and asked her where she was going. She 
did not answer." 

I said, ''What else happened?" 

He said, "I got out of the car with the gun, trying to scare her to 
get her into the car. And when I got out, she asked someone to call her 
mother. Her mother came out. Both of them stared at me. I did some 
cussing and," he said,"afterwards, they both walked over from me. I 
had a funny feeling over me, andI guess the gun went off." 

That's about the story. 


* * * oe 


288 Q. Now, is there anything from that conversation that you had 
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with the defendant at the time, and his recollection of the events that 
happened on November the 30th of 1956, that would indicate to you that 
he was of unsound mind on November the 30th of 1956? A. Well, the 


total picture, Sir, -- 
* * x * 


Q. All right, what -- A. Well, first of all, the delusional 


picture the patient had in his mind at that particular time. His delu- 


sions that this woman was going to destroy him, his delusion idea that 

289 this woman had put a spell over him and that she was about to 
destroy him. That was the delusional picture that he had in his mind at 
that particular time. He had been carrying that delusion for days. 

Q. Now, you say he had delusions at that time that this woman 
was going to destroy him; isn't that right? A. Yes, sir, that is right. 

Q. Now, the story that he told you as to the happening on 
November the 30th was that this girl was trying to avoid him. Isn't 
that true? A. No, Sir. 

Q. Didn't he tell you and didn't you just testify that he told you 
that he had an appointment with this girl to take her to the fights in 
Maryland, - - A. That is right. 

Q. -- and that he went there and he saw her going away, or 
from him, and that he wanted to have her go with him, and he went up 
and grabbed her by the arm to bring her back? A. Oh, yes. Yes. 

Q. All right, that's it. A. Yes. 

Q. So that what he told you, you say delusions on his part of 
this girl destroying him -- is that right? A. Yes, sir. 

290 Q. Now, what he told you was happening on November the 30th, -- 
A. That is right. 

Q. -- this girl was trying to avoid him. In other words, he was 
pursuing her; she wasn't pursuing him. Isn't that right? A. That is 
the precipitation. That is the precipitation, sir. 

* a * 2K 

291 Q. How is it it didn't break six months prior to November the 
30th of 1956, if you say that this defendant has been a paranoid schizo- 
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phrenic for his entire life? A. Very easily, sir. This unnatural sex 
act that was performed on him was performed after that period of time, 
and that is the basis of this delusion that he had, that made him feel he 
was destroyed. At that time, six months before, it hadn't occurred. 

Q. Now, Doctor, are you telling us that this defendant told you 
that this girl, the deceased, was committing oral sodomy on him? A. 
Yes, sir. That is what I am saying. 

Q. Do you believe that? A. Yes, sir. 

Q. Did you ever check on it to find out if it was true or false? 
A. The only person that could answer it, sir, is dead. 

Q. Did you ever check on the reputation of this girl to see if 
she was that type of a girl? A. From what I heard, from the family 
and from the parent, that this woman -- May I go through that ? 

Q. Yes. 

(Witness inspecting paper) 

cs * * * 

293 Q. Now, Doctor, would you say there was anything wrong men- 
tally with this Defendant organically? A. I don't think I could answer 
that question, yes, or, no, Sir. 

Q. Well now, in your examination of this defendant on those 
four or five times, didn't you think that was necessary to find that out ? 
A. Yes, sir. 

Q. But you did not make an examination for any organic trouble 
with this Defendant; is that right? A. Yes, sir. 

Q. Now, Doctor, do you know what is meant by the term, ''men- 

294 tal defect?"" A. Yes. 

Q. What is it? A. A mental defect -- a mental defect is sup- 

posed to be a -- 

Q. What is it, Doctor? A. I was just trying to explain, sir, if 

you will just let me. 

A mental defect is supposed to be some very definite organic 

basis for the defect that the individual has. 
Q. What do you mean by that? A. Asa result of which his 


mentality is impaired. 
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Q. What do you mean by that? A. Well, many times a child has 
encephalitis, or he might have measles, or he might have whooping cough. 
As a result of these disorders, it might affect the brain. As a result of 
affecting the brain, you have what we call a mental defect in the individual; 
you have an organic defect, rather, that results in some mental distur- 
bance in the individual, an impairment of the mental capacity of the in- 
dividual. 

Q. Could it be caused by a fall or a blow to the head? A. Those 
might do it, but rarely. 

Q. Have you answered the question? A. Yes. I said, those 
might do it, but rarely. 

Q. You mean a severe blow to the head or a child being dropped 

295 on his head wouldn't cause an injury to the brain? You say that 
would be rarely? A. Yes, sir. It is very rare that anybody drops a 
child on his head. 

Q. Very seldom? A. Yes, Sir. 

Q. That has been your experience? A, Yes, sir. 

Q. What do you mean by a mental disease? A. A mental disease 
means that some process has developed in the individual. This process 
may be chemical; it may be hormonal; it may be organic; it may be toxic; 
it may be infectious; it may be exogenous; it may be endogenous. The 
sum total of which is the individual's capacity for reasoning or judg- 
ment is impaired as a reSult of this condition. 

Q. What mental disease did this Defendant have on November 30 
of 1956? A. The disorder at that time is the one we call schizophrenia, 
paranoid in nature, which we believe has in its roots a long-standing 
emotional and psychological background and trauma. 


Q. Now, can you give us a definition of schizophrenia? A. Yes, 


sir. 
Q. Doit. A. Schizophrenia is a psychosis, usually of youth and 
296 early adult life, characterized by impairment of the intellectual 
functions. 





Q. Are the symptoms of schizophrenia uniform? A. No, sir. 
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You have four different characteristic forms of schizophrenia: Cata- 
tonic form, paranoid form, hyperphrenic form, simple form; you have 
a mixed combination; and you have what we call schizoid-effective form. 

Q. You say schizophrenia cannot develop in later life? A. No, 
sir; Iam not Saying it can't develop in later life; but I am saying that 
the typical pattern is that psychosis of early youth and adult life. We 
have never seen it develop in later life. I am not saying it can't happen, 
because in life, nothing is impossible. But from the literature and from 
all observations, we know that is the time when we do See it develop. 
There might be exceptions, but I don't know of them, sir. 

Q. Are you expressing that opinion from your own personal ex- 
perience or from literature that you have read? A. I can bring a text- 
book to you right now, sir. 

Q. You are not answering my question, Doctor. A. Both. 

Q. Both? A. Yes, sir. 

Q. Now, would you say that on November 30 of 1956 this Defen- 
dant did not know the difference between right and wrong? A. Well, if 

297 he did know, he was not able to adhere to it, because -- 

Q. You are not answering my question, Doctor. 

My question was, are you Saying that on November 30 of 1956, 
this Defendant did not know the difference between right and wrong? 

A. Iam afraid I can't answer that question, sir. 
* 5 * 
303 Q. Now, on Page 13 Doctor, the first paragraph: 
"If there was one characteristic this woman had to him, 

it was her shape. All over the place people spoke of her shape. 

She was also attractive. He felt, therefore, he had come up 

with something unusual." 

A. What about it, sir? 

Q. Now, having that paragraph in mind, on the night of Novem- 
ber 30, when this deceased refused to go with this Defendant, waldn't 


you say that he shot her in an act of jealousy? A. No, sir. 


Q. Why? A. For the simple reason, an individual with a para- 


noid delusion, sir, has in his mind to start with that this particular 
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individual is against him or her, as the case may be, and anything that 
the individual does to the adverse, makes this individual justifies this 
individual's reaction. 
304 He says: You see, that is just what I was thinking. I knew all 
along she was against me, and here is what has happened. 

So that the paranoid individual twists things around in his thinking 
to Suit his particular situation. It has no relationship to jealousy. It is 
just a paranoid delusional content, where the individual feels, he hates 
me, with no proof for it, and, therefore, I hate him. 

Q. Would you give us a definition of jealousy? A. Well, it is 
one of these words we talk about, like electricity, that is hard to define. 
We all know what electricity is. It is very difficult to tell what jealousy is. 

Q. Let me ask you -- 

ca * ad + 


305 Q. You say the definition is so indefinite and complicated. Can 


you give us an example of what you mean by a killing that would take place 


because of jealousy? A. Well, I would say a case of killing that took 
place because of jealousy, that the man in the case would probably see 
his wife in a compromising position, and seeing his wife in a compromis- 
ing position, might kill the other person in a fit of jealousy, because he 
believes that this individual was giving to someone else the attention and 
affection he thought he would get. I think that is what I would call jealousy. 

Q. Well now, isn't that exactly what the Defendant says in this 
report, that he thought this girl was going with other fellows? A. Not at 

306 that particular time. 

Q. Doesn't he say that in this report to you? A. No, not that she 
was going with other fellows. He thought so. 

Q. Didn't he say to you that he thought the deceased was meeting 
other men? A. No. Not that she was meeting other men. He believed 
that because of the very definite technique that she used in the sexual 
provinces, that she must have practiced this art on several other people 
to develop this form of technique. 

Q. And that she was meeting other men? A, No. 
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Q. He doesn't say that any place? A. No, sir, I don't remember. 
Q. What? A. I don't remember. I would like you to find the page. 
Q. I would if I had a little more time to read it. A. I wish you 
would, but I don't remember saying that. 


Q. Now, does he say to you in this report about his home life? i 
A. Yes, sir. “ 
Q. Whether it was happy? A. Yes, sir. ™ 
307 Q. What does he say about that? A. Well, he said that his 


home life was happy in many respects, but as far as the relationship 
of himself and his wife on a sexual level, it was not all it should be. 

Q. Did he say why? A. Yes, he said why. 

Q. Why? A. For the simple reason in his very early life he « 
said he had never had very much sexual experience as a child. In fact, 
he escaped mainly the -- he prided himself on the fact that he never had 
any venereal disease, or anything else like that that most youngsters have, 
and so forth. He prided himself on that. 

However, at this age, when he was precipitated, came into this 
situation which was completely new to him, it completely knocked him 
out. He had no, what we call, fundamental background that most people 
have who had experienced certain things before, to act as a stabilizer. 
In other words, he had no Stabilizer. He was just like a ship without a 
rudder at this time, because he had nothing in his past experience on which 
to draw to act as a controlling mechanism. 


Q. How many times had he been married prior to his present 


wife? A. One. « 
Q. Did he have any children by that marriage? A. Not that I 
308 know of. “ 


Q. What? A. Not that I know of. 

Q. How long was he married to that girl? A. He said about 
six months. 

Q. And had he kept company with other girls prior to his present 
marriage? A. He said after the first wife died, he had -- he kept com- 
pany with another woman, and this woman died from tuberculosis or 


cancer. I don't recall which one now. 
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Q. And how many others did he say he went with? A. I didn't 
ask him how many others. 

Q. What? A. I didn't ask him how many others. 

* * *x x* 

Q. Didn't he tell you that he went with a girl that later joined the 
convent? A. I thought you meant after he got married, in the marital 
period. 

* Xe * * 

309 Q. All right, let us start all over again. 

How many times was he married prior to his present wife? A. 
One, as far as I know. 

Q. Do you know whether or not he had any children by that 
marriage? A. No, sir, not that I know of. 

Q. His present wife, do you know whether he has any children 
by her? A. Yes, one. 

Q. How long had he been married to her? A. Oh, about five or 
six years. 

Q. Now, are you saying that he told you that he had no experience 
sexually, and that the deceased had had a certain attraction for him ? 

310 A. No, I didn't say that. 

Q. What did you say along those lines? A. I said that his ex- 
perience as a youngster was very very minimal. But I didn't say that 
he never had any experience. 

Q. Now, I believe you started to say something that he told you 
in regards to his present wife, as to their sexual life? A. Yes, I did. 

Q. Was that sexual life a happy one? A. It was happy as far as 
the wife was concerned, but to him it was not quite all he would desire. 

Q. Did he say why? A. Well, he said that from his very early 
life -- again we go back to his very early life -- he has > has always had his 4 = 
parents to make a great deal over him; and he thought that his wife, 
while she w was a perfect woman, did not make aS much over him as this 
other woman did; and because of the difference between them, he was 


drawn to her, number one. 
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Number two, he found out that when he had all his past experiences, 
which he would keep reliving, and going over, and he brought them up to 
her, she was a very good listener. That is, he would go over what hap- 
pened to him when he was a child, and so forth, which, in themselves, 
are evidence of what we call rumination, the individual keeps going back 
over the past, and soon. Evidence, as we see again, of a mental dis- 

311 order. 

Q. You just said that he told you that his younger life -- that he 
was given a great amount of attention. Is that what you said? A. Yes. 

Q. Then I believe you testified on direct examination, because of 
his younger life, his treatment during his younger life, that he had an 
inferiority complex. Now, don't you think that is inconsistent? A. No, 
sir. 

Q. Why? A. In the first place, the attention that he spoke about 
that he got, he got that from a grandmother. ~The attention he needed 
from his mother, he never got, because she actually was out” working, 


tes ae se 


So she wasn't very very close to him. 


"We didn't get any from his father, because his father was not in 


the house. So that there is no inconsistency at all, sir. 
- Q. You Say that he didn't get any attention from his mother? 
A. Very little, because she was working. In fact, he complained that 
many times at nights he would hear his mother crying because of the 
financial difficult condition they had to make ends meet. 
312 Q. Didn't he tell you in this report that he was very fond of his 
mother and very jealous of his mother? A. Yes. 
Q. And didn't want her to marry the second time? A. That is 
right. 
Q. Wouldn't you say that was rather a close relationship? 
A. No, not necessarily. Not necessarily. If you don't have a mother, 
if you don't have a father -- if you have a mother alone, whether she is 
nice to you or not, you hate to see her go, if it is the only one you have. 
Of course, if you don't care anything about her, it is a different thing. 
When you have the only one and she is the only one working, bringing 


food in, and So on, you hate to see her go. 
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Q. Are you Saying that for economic reasons or for love and 
affection? A. It is hardtotell. Itis hard to divorce them. You can't 
tell with a child where food stops and love begins. You stop feeding him 
and see what happens. 

Q. It is your opinion that is why he didn't want his mother to 
marry the second time, because the food might stop? A, It is probable. 
The child is more dependent on food than anything else. Love next, but 
certainly food. 

Q. Well now, Doctor, why do you say that the mental disease 
that this Defendant was suffering from was the cause of the shooting? 
We will put it that way. A. I didn't get the question. 

Q. All right, I will withdraw it. 

Why do you Say that the mental disease that this Defendant was 
suffering from on November 30 of 1956 was the product of this crime, 
the shooting? 

MR. LAUGHLIN: The question put to the doctor on direct ex- 
amination was: Was the shooting in this case the product of the mental 
disorder to which the Doctor has testified. 

Therefore, this question should follow the language of the ques- 
tion put to the Doctor on direct examination. 

THE COURT: I think that that is the intent of the question. It 
may be transposed. 

MR. LAUGHLIN: Yes; except the Court above, Your Honor, has 
been very precise in the use of that language; and that is why I tried to 
conform to that. 

THE COURT: For the purpose of the record, the Court believes 
that the testimony on direct is the basis of the cross examination, and 


would suggest to counsel for the Government that his question on cross 


examination be framed so as to relate to the witness’ testimony on direct 


examination, which was, as the Court recalls it, that the shooting was 
the product of the mental disease, mental illness. 
MR. McLAUGHLIN: I will try to frame this again, subject to 


correction. 
* 
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314 Q. Now, you say on November 30 of 1956, that this Defendant was 
suffering from a mental disease? A. Yes, Sir. 

Q. I think you further said the mental disease that the Defendant 
was suffering from was a product of this crime? 

MR. LAUGHLIN: Your Honor, see the way the question is put 
now. The mental disease is a product of this crime. He has it worse 
than ever. 

MR. McLAUGHLIN: All right, the crime a product of this mental 
disease. Give me time. I will get it. 

THE COURT: The last question straightens it out. Proceed. 

THE WITNESS: Could you repeat that again? 

(Whereupon the pending question was read by the reporter. ) 

THE COURT: Well, the Court would suggest that since the ques- 

tion has been straightened out by the matter just read by the re- 
porter, that the question be restated or reasked of the witness for clarity 
purposes. 

BY MR. McLAUGHLIN: 
Q. Doctor, you testified on November 30 of 1956 that in your 


opinion, this Defendant was suffering from a mental disease; is that right? 


A. Yes, sir. 

Q. And then you further testified that this shooting, this crime 
was a product of that mental disease; is that right? A. I am wondering 
about the use of the word "'product."' Is there any other word that would 
describe what you want besides product? 

Q. That is what the book says. A. Will you read the qe stion 
again, please? 

(Whereupon the pending question was read by the reporter. ) 

THE WITNESS: Is there any other way that you can Say it so! 
can understand it? 

BY MR. McLAUGHLIN: 

Q. Iam afraid it won't be correct. That is what the book says, 
Doctor. A. I don't understand the question. 

Q. Are you able to answer that? 
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THE COURT: In order that there may be some degree of clarity 
316 added, if the Court may presume to interpose at this time, coun- 
sel for the Government has called the attention of the witness to his testi- 
mony on direct examination, at the time he was being interrogated by 
counsel for the Defendant, Mr. Laughlin; and counsel for the Govern- 
ment asks the witness if he does not recall that he stated on direct ex- 


amination that the shooting was the product of a mental disease or mental 


defect suffered at that time by the Defendant. 
Opeihiat a correct aiarement, Mr. McLaughlin? 
MR. McLAUGHLIN: Yes, Your Honor. 
THE WITNESS: I would answer r it Oy saying, not at that time. 


+ ET ath EN TO EOP ne se ay 


x ge aisles SE rs a * 


Q. Now Doctor, let me ask you this: In your opinion, from 
talking to the Defendant, would you say that there was a motive in this 
killing? A. No, sir. 

Q. Why do you say that? A. Because patients with delusional 
patterns, patients with delusional patterns do not have a motive in the 
sense that we think of a motive. The motive that the patient in delusional 
pattern has or sees is the one that he believes that this particular individ- 
ual is either going to hurt him or destroy him. 

Now, if you look on that as being a motive, then itis. But itis 

317 very definitely what we call egoistic reaction. The ego seems to 
be in danger. By the ego -- pardon me -- I mean the conscious self. 
The individual, himself, feels as if he is being threatened, feels some- 
thing is going to destroy him. And, in turn, he seeks to destroy the 
thing that is going to destroy him. The typical paranoid behavior pattern. 

Q. Well now, was there anything that would indicate that to you 
from the personal appearance of this Defendant during the time you talked 
to him? A. You mean, asI look at him? 

Q. Thatisit. A. No, sir. 

Q. Was there anything that would indicate that to you from the 
Defendant's actions during the time that you talked to him? A. No. You 


must remember, though, where he was. He was in a prison, and in prison 
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you don't have very much chance to do anything more than answer ques- 
tions. There is no chance for any unusual expression in a prison, as 
you are aware of, Sir. 

Q. Well now, what did you expect him to do? A. I don't know 
what you might have in your mind, but I was just stating that there wasn't 
anything unuSual in his behavior. 

SEE ee * * 

319 Q. If you had examined this Defendant over at St. Elizabeth's 
wouldn't you lookat or examine the hospital records? A. At times, we 
do, sir. I have -- 

Q. You mean at times you don't? A. Yes, sir. I have examined 
patients at St. Elizabeth's without even looking at the hospital records. 

Q. You don't get any previous history from the hospital? A. Not 
necessarily. 

Q. Well now, Doctor, if that is the situation, why are you basing 
your opinion in this particular case on a past history when it is not neces- 
sary? A. Idon't get that question again, sir. 

Q. My question is this: In view of what you have just stated, 
why are you basing your opinion in this particular case on the past his- 
tory of this Defendant when you Say it is not necessary? A. I would like 
to correct that statement. I do not Say it isn't necessary. If I did, I 
am sorry. I didn't mean it wasn't necessary. But from my taking of 
histories, I never like to take or listen to somebody else's report, be- 
cause I always feel that it will color my judgment, and I would like to 

320 take the history, just see it from my eyes rather than see it from 
the eyes of somebody else. 

I like to get my testimony without the coloring or signature of 
anybody else's eyes. For that reason, I very rarely resort to anybody 
else's materials, unless it is to substantiate some data that I need. Other- 
wise, I don't use it. I like to see just what I can see myself. 

Q. Are you saying, if other doctors have treated a patient, you 
wouldn't consult those other doctors as to the history of the individual 
and consider that in your examination of the individual? A. If I could 
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make a diagnosis myself. I have seen a lot of cases and examined them 





and make my own diagnoses without the information from anyone else. 

% But if I feel I get stuck, if I feel that my information is inadequate, if I 

, feel I do not get enough history, then I resort to all sources that I think 

> necessary to give me the additional material that I think I need. 

Q. You just tesitified, Doctor, that you wouldn't examine those 
past history records because it might color your opinion. Didn't you 
just say that? A. Yes, sir. 

Q. Didn't you just say now that the only time that you would 
examine them is when you couldn't come to an opinion of your own? 

321 A. Yes, sir. 

Q. Didn't you just say that? A. That is right. 

Q. Now, if you couldn't come to an opinion of your own, then you 
would be basing your opinion on this previous history of other doctors, 
wouldn't you? A. Because I believe then that I would not have enough 
material of my own on which to do that, and not having enough material, 
then I have to seek other help or other advice. But if I can get it on my 
own, then I don't bother. But any time I can't get enough material, then 
I usually seek all the available sources that I can put my fingers on to 
get that particular data. If I can do it on my own, I just don't. 

Q. Now, you say that you don't consider it because it might 
color your opinion; isn't that right? A. Quite frequently, sir. 

Q. Quite frequently? A. That is right. 

Q. All right. Now, if you examine a person and you can't for- 
mulate an opinion, why don't you say: I can't form an opinion, and I 
don't want to refer to this other record, because it might color my 
opinion. A. Why don't I say? 

Q. Yes. A. To whom? 

322 Q. To the person who sent you down to examine him. A. I 
haven't had that difficulty, sir. I haven't had to use it. I haven't had 
to say that. 

Q. So it is your statement now that you never referred to any 


previous history records of an individual? A. I wouldn't say never. I 


(et Qt 
i 5 Se 








98 
wish to correct that. I never said never. I said, rarely, but not never. 
There is a difference between rarely and never. 

Q. Well now, Doctor, how long, in your opinion, has this De- 
fendant been suffering from a mental disease? A. I would imagine, 
Sir, nearly all his life. 

Q. Well now, Doctor, using the ordinary lay term, would you 
say that in your opinion this Defendant was of unsound mind from early 
period of life? A. Well, the term "unsound mind" -- the term "unsound 
mind" is probably a legal or a lay term that we in psychiatry don't very 
well use. We Say the individual had a mental disorder. But as far as 
using the words "unsound mind" or "sound mind, "' is a very difficult 
word to tell just what you mean. Because most people, even at St. 
Elizabeth's, do have soundness to the mind, even though they are ina 
mental hospital. So it is a very very dubious term to use. 

Q. All right, let us try to use it if we can in this particular 
case. Would you say that this Defendant was of unsound mind from an 

323 early childhood period? A. I am unable to use the word, sir. 

Q@. What? A. Iam unable to answer it, as I say, in the language 

which you use. The language thatI use, sir, doesn't take into conside ra- 


tion this problem of unsound mind, as such. It deals largely with an in- 


dividual as being psychotic or not psychotic, suffering from mental 


disease or not suffering from a mental disease. But the soundness of 
the mind, lack of soundness of the mind is something -- well, I don't 
know -- very few people have an absolutely sound mind. 

Q. Well, you used the word "psychotic." You mean by that, 
mental disease, don't you? A. Yes, Sir. 

Q. What? A. Yes, Sir. 

Q. Now, did you know that this Defendant was a sergeant in the 
Army? A. Yes, sir. 

Q. And as a sergeant that he supervised or had control of other 
men? A. Yes, sir. 

Q. For how long a period did he do that? A. During the time 
that he was in the Army. I don't know the exact period. 
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324 Q. How long was that? A. I don't recall the exact period of time. 
.' Q. Didn't you think that was important to find that out? A. No. 
He probably did for some months. He told me he acted asa _ sergeant 
during the time he was in Korea. I don't know how many weeks or how 
many months he acted in that capacity. 

Q. Would you say during that time he was suffering from a men- 
tal disease? A. Well, sir, I couldtell you this: I had one patient that 
was a Schizophrenic -- 

Q. Let's talk about this Defendant. 


* * * * 
Q. What? A. It is quite possible. 
329 Q. Can't you give us a better answer than that? A. Well, that 


is as far as I can go. I think it is quite possible he was. 

Q. You testified that in your opinion he has been suffering from 
a mental disease from early childhood. A. Yes, sir. 

Q. Isn't that right? A. Yes, sir. 

Q. What period was he in the Army acting as a sergeant? A. In 
his early teens. 

Q. How long ago? A. Oh, about twelve years ago. 

Q. That long? A. That is right. 

Q. How long a period was he a sergeant, if you know? A. I don't 
know just how long he acted as a sergeant. 

Q. Can't you tell us definitely whether or not in your opinion he 
was suffering from a mental disease at that time? A. It is quite possible 
that he was. 

Q. Is that the best answer you can give us? A. Yes, sir; for 
the simple reason, in most of these -- for instance, it most of these early 
schizophrenic cases, it does not mean that the individual's behavior as 
schizophrenia is something that he has every day, as we get up and look 
at the sun every day. They have clear periods; they have confused per- 

326 iods. Asthe disease process goes on, it becomes worse as time 


goes on. Whereas in his early twenties, and so on, he might have made 


a very good adjustment, with this condition, as it goes on, the problem of 
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adjustment becomes extremely difficult. So it is possible for him to 
have had it then but able to live with it and get along with it at that time. 

In fact, as far as we are concerned, asI said, it probably started 
ever since he was about four or five years of age. 

Q. Would you say during that time he knew the difference between 
right and wrong? A. I believe he did. 

Q. What? A. I believe he did. 

Q. He did? A. Yes, sir. Many patients in St. Elizabeth's do. 

Q. Well now, he has been employed regularly since the time he 
got out of the Army; has he not? A. Yes, sir. 

Q. What? A. Yes, sir. 

Q. Do you know what kind of a position or job he held? A. I don't 
recall it at the present time. 

327 Q. Well now, is it in the report? A. I don't recall. 

| Q. Look at it. A. I don't see it here. But it is probably in my 
notes. I don't recall just what he said it was. I have it probably, but I 
don't have it right here now. 

Q. That was rather important, wasn't it, Doctor? A. Yes, itis. 

Q. What? A. Yes, it is. 

Q. Now, doesn't this long questioning of you both on direct and 
on cross bring back to your mind as to the nature of his employment? 
A. No; that wouldn't help me. I would have to see it. I am not that 
familiar with Government categories, Government jobs to tell what parti- 
cular thing it is. I would have to see it. I don't recall just from sitting 
down here and saying. I don't recall. I don't want to prevaricate. I 
don't recall what he did right now. 

Q. You have no recollection as to what kind of work he told you that 
he was doing? A. No, I don't recall at the present time. 


Q. So that you are unable to tell us at this time whether or not he 


was mentally competent to carry on that particular type of work? A. He 
was. 
328 Q. What? A. He was. 


Q. He was? A. Yes, sir. 
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Q. You don't know what kind of work he was doing, is that what 
you are telling us? A. I don't recall what it was. But he was. He said 
he was able to do it. I don't recall just what the work was right now, but 
he said he was able to carry that job fairly well. 

x * a 

REDIRECT EXAMINATION 
BY MR. LAUGHLIN: 
*x * * a 
333 Q. All right. Now, Doctor, you were also asked some questions 
as to what the Defendant told you as to the night of November 30, 1956. 

Now, first, let me ask you this: You have stated you examined 
him a number of times at the jail. 

Was it possible, Doctor, as a result of one examination to deter- 
mine whether or not he suffered from this paranoid schizophrenia, or 
was it necessary to make further examinations? A, It was necessary 
to do several examinations. 


* 


JOSEPH WILLIAM MOSS 
* 
DIRECT EXAMINATION 
BY MR. LAUGHLIN: 

Q. Mr. Moss, would you state your full name, please? A, 
Joseph William Moss. 

Q. And where do you live? A. 4909 Arkansas Avenue, North- 
west. 

Q. That is in the District of Columbia? A. Yes, itis, sir. 

Q. And what is your occupation, sir? A. Surgical technician. 

Q. Where? A. Federal Government, National Institutes of 
Health, Bethesda. 

Q. How long have you been connected with the Federal Govern- 
ment? A. Ten years. 


Q. Do you know the defendant, Percy Thomas? A. I do, sir. 


Q. And how long have you known him? A, Oh, three years. 
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Q. Do you know other people who know him? A. I do, Sir. 

Q. Among those other people, are you acquainted with his repu- 
tation for truth and veracity; that is, whether he is a truth-telling person? 

MR. McLAUGHLIN: It is not in issue yet, Your Honor. 

THE COURT: This is a character witness, I take it. 

Mr. MC LAUGHLIN: Yes, Your Honor. It is not in issue. 

THE COURT: Counsel may approach the bench. * 

(At the bench:) 

MR. AHERN:The defendant can put on evidence of good character 
without even taking the stand. 

MR. McLAUGHLIN: What? 


MR. AHERN: The defendant can put on evidence of good character ‘a 
without taking the stand. 
MR. McLAUGHLIN: I appreciate that; but not on truth and veracity, = 


because that is not in issue. The defendant hasn't testified. 

THE COURT: No, I think that the counsel for the Government is 
correct in his position. There is no question here as to truth and veracity. 
The test is as to his reputation for -- well, other things than truth and 

354 veracity, that counsel well knows. His reputation in the com- 
munity for other things, but not truth and veracity. . 

MR. AHERN: Except insofar, Your Honor, as the policemen have 
testified to certain statements made by the defendant, and they have testi- 
fied as to certain statements he made about drinking. So therefore, it 
would be relevant on that issue. 

In other words, there has been testimony introduced in the form 
of admissions as to statements made by the defendant. Now, some were 
of an exculpatory nature, the nature of the man, and the man was drink- 4 
ing. Therefore, at least to the extent the Government has put in his 
admissions we should be able to show that his reputation for truth and 
veracity is good. I say that by putting in the admissions, the statements 
of the doctor, the statements of the defendant, the truth and veracity is 


at issue. 
MR. LAUGHLIN: And also, adding to that, Your Honor, because 
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the District Attorney has intimated to the doctor that this defendant didn't 
tell the truth. "Did you believe what he said?" - - and he made much of 
that. 
I would suggest this, Your Honor, that if you would just excuse 
the jury and let us argue this to you, -- 
THE COURT: Oh, no, no. 
MR. LAUGHLIN: -- to get the books, I think we could show -- 
355 THE COURT: No, I don't think so. I think I would prefer to let 
the witness answer the question. 
MR. LAUGHLIN: All right. 
MR. McLAUGHLIN: I don't think it is proper, Your Honor. 
THE COURT: Yes, I think in the circumstances it is proper. 
(In open court:) 
THE COURT: Counsel may proceed. 
MR. LAUGHLIN: Miss Reporter, will you repeat the question to 
the witness, please. 
THE COURT REPORTER (Reading): 
"Question: Among those other prople, are you acquainted 
with his reputation for truth and veracity; that is, whether he is 
a truth-telling person?" 
A. He was. 
BY MR. LAUGHLIN: 
Q. Is it goodor bad? A. His reputation was very good. 
Q. Are you acquainted with his reputation for peace and good 
order? A. Yes, Sir. 
Q. Was that good or bad? A. Always good. 
Q. Now, Mr. Moss, did you see this defendant on November the 
356 30th, 1956? A. I did, sir. 
Q. Will you tell us what time of the day or night you saw him? 
A. Well, I'm coming in from work around five minutes of six, and the 
defendant Percy Thomas was sitting in my kitchen, talking to my brother- 


in-law. Of course, he has been quite a bit of time at my house, and when 


I came in, he spoke and I spoke, and he spoke to my little boy, of whom he 


was quite fond. 
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Q. Try to keep your voice up, Mr. Moss, so that -- the jurors 
must hear you, and now[ must hear you at this distance. A. SolI said 
to him, I said, "Percy," I said, ''didn't you work today?" He said, ''No, 
I stayed home."" And weSat there and talked. 

So he said, ''Come on, have a drink."' So I took a drink with him. 
And I have an evening job, and when I come in, I usually go right to bed. 
So I excused myself and, after having a drink and one beer with him, 
then I went on upstairs. 

I was reading the paper in my bedroom, and I hear my wife call, 
and said, "Here, take this pan over to Ann." That's his wife. So he 
said, "Well, I'm not going home right now, and I'll come back and get it 
later." 

357 So that was the last I saw him until I saw him in detective head- 
quarters later that night. 

Q. Now, Mr. Moss, you Say at that time you saw some liquor. 
Who had the liquor? A. Well, it was sitting on the table, with he and 
my brother-in-law. 

Q. What size bottle was it? A. Well, there was a pint which 


had, oh, I suppose there was about two drinks left in it, and then a half 


a pint with approximately half consumed, and beer. 

Q. Now, Mr. Moss, having in mind November 30, 1956, the day 
about which you have now testified, prior to that time, before November 
30th, did you see the defendant at stated times? A. Well, practically 
every day. 

Q. And for what period of time? A. Well, we spent practically 
every weekend together. I mean, either between his house and my house, 
or with some mutual friends. 

Q. Now, in the weeks preceding, before November 30th, did 
you notice any change in his condition? A. Well, I think I can safely say 
that he had gotten rather quiet and rather unsociable. He is a person he 
got to the point that he didn't want to go anywhere. The things that we 
had once done, club meetings and things like that, he got to the point he 


didn't want to go to those, and as far as home, we used to call it 
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a do-it-yourself, and doing a lot of things around the home; and a lot of 
times I would call and say, "Well, Percy, come on over and help me 
put down this floor," or something, and he would say, "I'll be over later," 
and maybe I would have to call him two or three times, and he would 
come over and stay maybe half an hour and then leave. 

And then, he come over in the evenings and sit down and look at 
television; and I mean he just wouldn't play with the children, wouldn't 
do anything. And I often asked him what had happened or what was wrong, 
if something was bothering him; and he said, "Oh, I'll talk to you later," 
and that was all. 

Q. Now, Mr. Moss, did you know, in her lifetime, did you know 
Doris Morina? A. I had seen her, sir. 

Q. Did you know whether or not Percy Thomas was going with 
this Doris Morina? A. Well, he had talked -- I didn't know how serious 
it was, but Idid know that there was an association from, well, she rode 
in the carpool with him, and I mean through mutual friends I heard that 
there was some personal relationship. 

Q. Did you notice a change in his condition as to the use of in- 
toxicating liquor, sir? A. Well, he drank more than he normally did. 

359 I mean, that was every day, before, oh, say the latter part of 


August, we would drink on weekends, but that was all; and then it got to 


the point that every day he had whisky. 
MR. LAUGHLIN: All right, that concludes the direct, your 
Honor. 
CROSS EXAMINATION 
BY MR. McLAUGHLIN: 


* * * 


How many people would ride in that pool? A. I think it was 


Q. Four? In other words, it was the defendant's car? A. It was. 
Q. And Doris Morina was one of the four who would ride in the 


pool to work, is that right? A. Yes. 


* * 
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361 Q. Did he ever tell you about his association with Doris Morina? 
A. Well, other than that there was this individual and that she had a 


terrific hold on him, something that he couldn't explain, something that 





he didn't know just how to put his finger on it, to what it was, what the 
attachment was. Other than that, nothing else. 

Q. What? A. Other than the fact that she, there was an attach- 
ment, of which he didn't understand himself, and -- 

Q. Did he ever tell you about that he was having unnatural re- 
lations with her? A. No, he didn't. 

ae * * * 

366 ' Q. My question was, sir, in regards to the testimony that you 
testified to on direct examination: Over the period of time that you ob- 
served this defendant, and you testified as to specific things that he did 
or didn't do during that period of time, would you tell us in your opinion 
whether or not -- No. I will ask you: Are you telling this jury that it is 
your Opinion that during that time that he was of unsound mind? A. I am 
not in position as a layman to Say that he was insane; but there was a 
difference in his behavior, his mannerisms, and his personality and 
everything. 


cs * xe * 








368 REV. MEDRIC CECIL MILLS 
was called as a witness and, having first been duly sworn, was examined 
and testified as follows: 
DIRECT EXAMINATION 
BY MR. LAUGHLIN: 

Q. Will you state your full name, please? A. Medric Cecil 
Mills. a 

Q. And will you tell us,please, your profession, your calling 
or vocation? A. Minister of the Canaan Baptist Church, -- 

Q. Is that in the District of Columbia? A. Georgia Avenue and 
Madison Streets, Northwest. 

Q. Yes. Will you tell us, please, how long you have been a 


369 minister of religion? A. About twenty-six years. 
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Q. Now, do you know the defendant in this case, Percy Thomas? 
A. Yes, Ido. 


Q. Would you tell us, please, how long you have known him? 

A. I have known he and his family about fifteen or maybe sixteen years. 

Q. Do you know other people who know him? A. Yes, I do. 

Q. Among those other people, are you acquainted with his repu- 
tation for truth and veracity, whether he is a truthtelling individual ? 

A. Iam. 

Q. Is that good or bad? A. Very good. 

Q. Are you acquainted with his reputation for peace and good 
order as to whether he is a law-abiding citizen? Are you acquainted 
with that? A. Yes, sir. 

Q. Is that good or bad? A. Good. 

MR. LAUGHLIN: That is the direct, concludes the direct, Your 


Honor. 
* * * * 
CROSS EXAMINATION 
374 BY MR. McLAUGHLIN: 
2k * 2 * 


Q. I don't want you to divulge that. But I want you to answer 
this question, if you will: If you had known, through, you say, reputation, 
through talking to others or overhearing others talk, if you had learned 

375 that through that means, that this defendant, married, was going 
around with another man's wife and having unnatural relations with her, 
would your opinion be the same as you express it today, that his repu- 
tation for peace and good order and law-abiding citizen was good? A, 
That would depend upon the source from which I would receive such 
information. 

Q. Well, we'll say if it was true, Doctor. A. Well, it would be 
hard for anyone to say that such a thing would be true, unless they were 
a party of it; and usually people who are, it is SO involved, rarely make 
known those things publicly. 


Q. In other words, are you saying that you don't believe a condi- 
tion like that exists? A. I don't believe it. 


* * * 
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EVELYN HARMON 
was called as a witness by and on behalf of the Defendant, and having 
been first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. LAUGHLIN: 

Q. Will you state your full name, please? A. Mrs. Evelyn 
Harmon. 

Q. Keep your voice up because all Jurors must hear you and 
counsel on both sides must hear you. 

Where do you live, Mrs. Harmon? A. 4618 B Street, S. E. 

Q. How long have you lived in the District of Columbia? A. Off 
and on since 1932. 

Q. Now, do you know Percy Thomas, the Defendant here? A, 
Yes, I do. 

Q. Can you tell us how long you have known him? A. About nine 
years. 

Q. Do you know other people who know him? A. I have a few 
friends that know him. 
Q. Now, among those other people, are you acquainted with his 
reputation for truth and veracity, as to whether he is a truth- 
telling individual? A. Yes, Iam. 

Q. Is that good or bad? A. It is very good. 


Q. Are you acquainted with his reputation for peace and good 


order? A. Yes, Iam. 


Q. Is that good or bad? A. Good. 
MR. LAUGHLIN: You may examine. 


+ * * * 
ROBERT EMILE TAYLOR 
x * 1 * 


DIRECT EXAMINATION 
BY MR. LAUGHLIN: 
Q. Will you state your full name, sir? A. Robert Emile Taylor. 
Q. And where do you live, Mr. Taylor? 
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THE COURT: Justa moment. The Court didn't get that last name. 
THE WITNESS: Taylor. 
BY MR. LAUGHLIN: 
> Q. T-a-y-l-o-r? A, T-a-y-l-o-r. 
+ Q. Where do you live, Mr. Taylor? A. 1800 North Capitol 


~ 5 


Street, Washington, D. C. 

Q. Where are you employed, sir? A. Iam employed at the 
Pentagon, in the Air Forces. 

Q. How long have you been employed by the Government? 
A. Well, Iam in my sixth year there at the Pentagon. 

Q. All right. Now, do you know the Defendant, Percy Thomas? 
A. Ido. 

386 Q. Can you tell us what his employment was in November of '56? 
Last November. A. Last November, of '56, he was employed as a 
classification clerk, in ACIC, Aeronautical Chart and Information Center. 
Specifically, the NPRD, which is the photo-records division. 

In September of '56, he was placed under my supervision. 

Q. Can you tell us what was the nature of his work? A. The 
nature was to handle highly classified material of a photographic nature. 

Q. Can you tell us, Mr. Taylor, in holding that employment, 
whether or not that required some kind of a check, a security check or 
a character check? A, It did. 

Q. Can you tell us whether or not he performed his work satis- 
factorily? A. His work was performed satisfactorily. 

Q. Did he get along with his fellow employes? A. He got along 
with his fellow employes. 

Q. Now, Mr. Taylor, are you acquainted with his reputation for 
truth and veracity, whether he is a truth-telling person? A, Of neces- 
sity, it would have to be of the highest nature in order to be employed 
in the position in which he was. 


387 Q. Would you say his reputation, then, was good or bad? A. 
Good. 


Q. Were you acquainted with his reputation for peace and good 
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order, as to whether he was lawabiding? A. As far as I know. 

Q. Was that good or bad? A. Good. 

x * * x 

CROSS EXAMINATION 
BY MR. McLAUGHLIN: 

* * a K 

Q. Now, you say his work is highly classified; is that right? 
A. That is correct. 

Q. And the nature of his work required a man of some intelli- 
gence; is that right? A. That is correct. 

388 Q. And you say that the work required a man of some stability? 

A. That is correct. 

Q. What? A. That is correct. 

Q. In other words, aman of good sound mind; isn't that right? 
A. That is true. 

Q. Prior to November 30 and on November 30 of 1956, he was 
working under your supervision; isn't that right? A. He was at the time. 

Q. For what period of time prior to November 30 of 1956 was he 
working under your supervision? A. Atno time prior to September of 
‘56. He was only under my supervision from September, approximately 
September of '56. Just a matter of a couple of months. 

Q. September, October, November. A. That is correct. 

Q. That is the way they go; isn't it? A. That is correct. 

Q. You would see him daily; would you not? A. I would. 

Q. And you would supervise his work, would you, over that 
period of time? A. I did. 

389 Q. You found no fault with his work? A. I did not. 

Q. His work during that period of time was efficient; wouldn't 
you say? A. Efficient, did you say? 

Q. Efficient. A. Was efficient. 

Q.. Was perfect? A.' Of necessity, he was in a training period. 

Q. You found no fault with the work? A. Not with the work he 


was performing. 
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Q. There was nothing that would indicate to you during that 
period of time that this man under your supervision was of unsound mind; 
was there? A. No; was not apparent to me. 
Q. And you would say that during that period of time, from your 
observation and contact with this Defendant, that he was of sound mind; 


wouldn't you? A. As far as I could see. 


* * x * 
391 REDIRECT EXAMINATION 
BY MR. LAUGHLIN: 
* * * * 


Q. Prior to September, was he also employed at the Pentagon ? 
A. Prior to September of'56? 
Q. Yes. A. He was. 
Q. Do you know for what period of time? A. For approximately 
a year. 
Q. Did you see him from time to time even in that other employ- 
ment? A. I did. 
Q. Now, in the month of, say, November -- say, the few weeks 
preceding November 30, did you notice any change in his personal ap- 
392 pearance, his deameanor, or his attitude toward his fellow workers 


or anyone else? A. Wasn't apparent to me. 


* * 2K * 
ROBERT L. PAYNE 
* * * 2 
393 DIRECT EXAMINATION 


BY MR. AHERN: 

Q. Now, sir, Speak up So we can all hear you. 

What is your name? A. Robert L. Payne. 

Q. And where do you live, sir? A, 449 Manor Place, N.W., 
Washington, D. C. 

Q. What is your occupation? A, Director, D.C. Recreation 
Department. 

Q. Now, do you know Percy Thomas? A. Yes, I do. 


112 

Q. How long have you known Percy Thomas? A. Roughly, about 
fifteen years. 

Q. Do you know other persons that know Percy Thomas? A. Yes, 
I do. 

Q. Among those other persons who know him, what is his repu- 
tation for truth and veracity? A. Good. 

Q. Among those other people that know him, what is his repu- 
tation for peace and good order? A. Good. 

MR. AHERN: That is all, Your Honor. 


* * x * 
394 JOHN DUDLEY JONES 
* * * * 


DIRECT EXAMINATION 
BY MR. AHERN: 
Q. Sir, speak up so we can all hear you. 
What is your full name? A. John Dudley Jones. 
Q. Where do you live? A. 1423 52nd Avenue, N.E. 
Q. What is your occupation? A. Iam aclerk in the Government. 
Q@. Whereabouts? A. In the Department of Defense. 
395 Q. Now, do you know the Defendant seated here to the left, Percy 
Thomas? A. Yes, I do. 
Q. How long have you known Percy Thomas? A. Off and on, say, 
about twenty-five years or more. 
Q. Do you know other people that know Percy Thomas? A. Yes, 
I do. 
Q. Now, among those other people that know Percy Thomas, 
what is his reputation for truth and veracity? A. I would say, very good. 
Q. And among those other people that know him, what is his repu- 
tation for peace and good order? A. I would Say it was good. 
* * aK ok 
397 MR. LAUGHLIN: Your Honor, then at this point the Defendant 


rests, Subject to our discussion at the bench. 


* * * * 
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ROY SCHWAB 
was recalled as a witness by and on behalf of the Government and, having 


398 been previously duly sworn, was examined and testified further 


399 


as follows: 
DIRECT EXAMINATION 
BY MR. McLAUGHLIN: 

Q. Officer Schwab, you saw the Defendant on November 30 for 
the first time approximately what time that evening? A. The first time, 
about 10:30 p. m. 

Q. And he was in your presence for what period of time? A, 
From 10:30 to approximately two o'clock. 

Q. During that time, did you have occasion to talk to him? 

A. Yes, sir, I did. 

Q. And did he have occasion to talk to you? A. Yes. 

Q. Now, as far as you were able to observe, did he have any 
trouble understanding you when you talked to him? A. No, sir. 

Q. And did you have any trouble understanding him when he talked 
to you? A. No, sir. 

Was he rational during that period of time? A. Yes, sir. 
Did he talk coherently during that period of time? A. He did. 


Was there anything unusual about his appearance? A. No, sir. 


22 Oo 


Was there anything unusual about his demeanor at that time? 
A. No, sir. 

Q. Now, you have been a member of the Metropolitan Police De- 
partment for what period of time? A. About twenty-one years. 

Q. You have been a member of the Homicide Squad for a period 
of what time? A. Five years. 

Q. During that period of time, as a member of the Metropolitan 
Police Department, you have observed and talked to defendants few or 
many times? A. I have. 

Q. Many times or few times? A. Many times. 

Q. Now, from your observation and talking to this Defendant 


during that period of time on November 30 of 1956, in your opinion, 
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would you say he was of sound or unsound mind? A. In my opinion, I 
would say he was of sound mind. 

MR. McLAUGHLIN: That is all. 

x ae * aK 

410 MR. LAUGHLIN: Your Honor, I will make my statement, if you 

will allow me just a minute, with respect to the other matter we dis- 
cussed. 

Do you have other witnesses ? 

MR. McLAUGHLIN: No. 

THE COURT: Did Counsel for the Defendant state he wishes to 
make a statement? 

MR. LAUGHLIN: What I stated to you was, if you allow us just 
a moment, I will be able to state whether that party has arrived. 


At this point, Your Honor, we also rest. 
* aK * * 


411 (Whereupon counsel approached the bench and the following pro- 


ceedings were held out of the hearing of the Jury:) 
x * * * 
MR. LAUGHLIN: Your Honor, also, since the evidence is all in, 
I would like to renew motions, so the record will show it. Motions pre- 
viously made have been renewed. 
THE COURT: Defendant renews all motions made at the close of 
the Government's case; correct ? 
MR. LAUGHLIN: Yes, sir. 
412 THE COURT: All right. All those motions are noted by the Court 
in the record and all those motions are overruled. 
x * * * 
449 MR. LAUGHLIN: Your Honor, may we come to the bench a 
moment before we continue? 
THE COURT: You may. 
(At the bench:) 
(Paper handed to Court by Mr. Ahern) 
THE COURT: (Inspecting paper): I think my instructions will 


cover No. 1. 





115 

MR. AHERN: I gather Your Honor does intend to instruct on the 
ability to distinguish between right and wrong, and so forth. 

THE COURT: Yes. My instructions include that element. 

(Inspecting paper further) Yes, they are entitled to consider 
whether he knew the difference between right and wrong and whether he 
acted under compulsion or an irresistible impulse. All right. 

And I will give it fully with respect to admissions with respect 
to both the oral and written. 

450 MR. AHERN: Does Your Honor intend to use the language of the 
Jackson case about viewing with scrutiny? 

THE COURT: I hadn't included that. 

MR. AHERN: Would Your Honor look at that case? 

THE COURT: Yes, that is a recent case, isn't it? 

MR. AHERN: Yes. It is 91 Appeals. It is fairly recent. 

THE COURT: Well, I think that the instruction on confessions is 
very inclusive. After going into the fact of duress and coercion and all 
of those things, misrepresentations and everything of that kind, it then 
states: 

"Confessions obtained under such circumstances are 
unreliable; and if you find in this case that either the verbal 
statements or the written statements signed by the defendant 
were obtained from the defendant while he was acting under the 
influence of duress, coercion, or misrepresentations or any 
promise, then you should take such circumstances into account 
in considering such verbal statements of defendant or such writ- 
ten Statements signed by defendant." 

MR. AHERN: Yes. I think, however, Your Honor, this case 
goes a little further and lays the principle with respect to all admissions 
that they are to be reviewed presumptively with scrutiny and care by the 
jury. I went up on that precise point, and the Court of Appeals didn't 

451 reverse the case because they Said no timely notice had been 


pointed out to the court on the significance of oral admissions, and as 


to whether they should be viewed presumptively and carefully by the jury. 
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THE COURT: Well, that is correct. It is not necessary to give 
the first sentence in that, because that is simply a statement of fact, and 
that is already stated by the Court. The sentence I am speaking about is 
the first in the prayer: 4 

"The jury is instructed that there has been testimony in ¢ 

this case as to certain oral admissions made by the defendant." 
That is stated in my instructions; so I will give the remainder of it. 

MR. AHERN: All right. 

THE COURT: And beyond a reasonable doubt. 

MR. AHERN: This, Your Honor, has that principle, a reasonable 
doubt can arise from a lack of evidence as well as from the evidence . 
itself. 

THE COURT: Well, I think that the instruction I will give on 
reasonable doubt, on burden do proof, will be satisfactory. I don't 
believe it is necessary to give that. 

MR. AHERN: May I say something to Your Honor with respect 


to that? 
THE COURT: Yes. 
MR. AHERN: That for whatever it is worth, I have pending in * 
452 the Court of Appeals, and I have written a rather lengthly brief, 4 


and I am surprised; I thought my secretary was going to list the cases 
under that instruction. But, Your Honor, I have a wealth of authority 
for the principle that the regular charge on reasonable doubt does not, 
is not sufficient when a specific request is made to instruct the jury that 
a reasonable doubt can arise from a lack of evidence. There are a num- 
ber of cases that hold that it is reversible error if such an instruction is 4 
not given to the jury, in substance, that a reasonable doubt can arise 
from the failure to produce evidence. 

THE COURT: In this jurisdiction ? 

MR. AHERN: No, they are State cases, appellate cases which I 
am urging on the Court of Appeals in the Watson case. 

THE COURT: Well, the Court of Appeals has never announced 


that rule, so far, has it? 
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MR. AHERN: No, but the decisions are very sound, Your Honor, 
and they are from States like New York and Nebraska. 

THE COURT: What is your view of it, Mr. McLaughlin? 

MR. McLAUGHLIN: With regards to the third one, Your Honor, 
I have no objection to it. I think Judge Curran gives that. 

THE COURT: All right, I will grant it. 

MR. McLAUGHLIN: I think, Your Honor, as I say, what I object 

453 to is where it ends up there, first degree murder. I think that 
Your Honor could instruct them and then say that as far as the evidence 
is concerned as to lesser offenses, second. I imagine you are going to 
instruct on second. 

THE COURT: Well, I don't see anything about first degree mur- 
der in the third one. 

MR. McLAUGHLIN: Yes, Your Honor. "Then you must find 
beyond a reasonable doubt."' 

THE COURT: Oh. 

MR. McLAUGHLIN: "First degree murder beyond a reasonable 
doubt. "' 

THE COURT: What is your complaint about it? 

MR. McLAUGHLIN: I say I object to that. I think if Your Honor 
weaves it in and instructs about the lack of evidence as far as first de- 
gree, then you can consider second degree. 

MR. AHERN: I assume His Honor will do that. 

MR. McLAUGHLIN: And then come down. 

THE COURT: All right. "Every element of the crime of first 
degree." 

MR. McLAUGHLIN: I think strike out "first degree." 

MR. AHERN: No; "first degree or any lesser offense." 

THE COURT: Or any includable offense. 

MR. LAUGHLIN: Yes, "or any includable offense." 

THE COURT: All right. 

45 4 Next, circumstantial evidence. Well, there is no -- 

MR. McLAUGHLIN: I object to that. There is no circumstantial 


evidence in the case. 
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THE COURT: No, I won't give that. It is not in the case at all. 
THE COURT (Looking further): Well, I am giving that, in effect. 
MR. AHERN: When you give it, will you use it with the phraseo- 
logy, ‘reasonable probability” ? 
THE COURT: No, I have never used that. I will refuse that. It 
is given in effect. 
MR. AHERN: And may I state my point with respect to that in- 
struction also? * 
THE COURT: You may. . 
MR. AHERN: The McAfee case in the Court of Appeals, a decision, 
I believe, by Judge Stephens, states that when this instruction is tendered 
and requested, the general instruction on reasonable doubt is not sufficient. 
THE COURT: Well, what is your attitude? I will give it if there 
is any question about it. 
| MR. AHERN: Six is the same, in the same case. 
MR. McLAUGHLIN: That is repetitious, I think, that 6. 
THE COURT: It is not necessary to give both. Given in essence. 


All right. 
What is next here? - 
455 MR. AHERN: May we object, Your Honor, to Your Honor's re- 





fusing to give 6? 

THE COURT: You may. 

MR. McLAUGHLIN: I object to the last part of that, Your Honor, 
where it states that the testimony of the witness had not been contra- 
dicted. 

THE COURT: Well, I am covering expert witness, so that will i 
be refused. 

Now, to recapitulate here, I will give -- I am not giving No. 1, 
because that is given in effect by the Court. 

I will give No. 2 except the first sentence, give No. 3, refuse 
No. 4, and give No. 5, but refuse Nos. 6 and 7. All right. 

MR. LAUGHLIN: I take it Your Honor is giving one on the effect 


of good character testimony. 
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THE COURT: Yes, I am giving a full instruction on character 
testimony. 

(In open court:) 

MR. LAUGHLIN: Shall I proceed, Your Honor? 

THE COURT: You may. 

MR. LAUGHLIN: Oh, would Your Honor indicate for me, please, 
how much time IJ have left? 

THE COURT: According to the Court's notes, you have consumed 
38 minutes. 

MR. LAUGHLIN: All right, thank you. 

* * x 

COURT'S CHARGE TO THE JURY 

THE COURT: Ladies and gentlemen of the Jury, the case upon 
which you are sitting as Jurors is the case of the United States v. Percy 
E. Thomas, Jr. 

In the course of these instructions, I shall at times refer to 
Percy E. Thomas, Jr. as the Defendant. 


I shall now read to you the indictment of the grand jury in which 


is set forth the charge against the Defendant. I now read the indictment: 
"The Grand Jury charges on or about November 30, 1956, 
within the District of Columbia, Percy E. Thomas, Jr., pur- 
posely and with deliberate and premeditated malice, murdered 

Doris Morina by means of shooting her with a pistol." 

That concludes the reading of the indictment; and the Court goes 
on with the instructions. 

You have heard the evidence and the statements and arguments of 
counsel for the prosecution and for the Defendant, and it now becomes 
your duty to determine whether the Defendant is guilty or not guilty of 
the offense with which he is charged, as set forth in these instructions. 

Before discussing the charge against the Defendant in detail, I 
shall first summarize for you the general principles of law that must 


govern you and guide you in determining the issues in this case. 
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It is the function and the duty of the Jury to determine the issues 
of fact. It is the duty of the Court to instruct you ladies and gentlemen 
of the Jury as to the principles and rules of law governing the case. You 
are bound and obligated to follow the Court's instructions as to the law 
and to take the law from the Court. On the other hand, ladies and gentle- 
men of the Jury, you are the sole judges of the facts; and you must deter- 
mine the facts for yourselves, solely upon the evidence presented at this 
trial. 

The fact that a defendant is charged with a crime and has been in- 
dicted is not to be taken as any indication of his guilt. The sole purpose 
of an indictment is to bring a defendant before the Court. An indictment 
is merely the machinery and the procedure provided by law for placing a 
defendant on trial. You will bear in mind this instruction as to the char- 
acter and purpose of an indictment in connection with the specific instruc- 
tions concerning the indictment in this case which the Court will give you 
later during the course of these instructions. 

When the Defendant in this case was arraigned, he pleaded, not 
guilty. Every defendant in a criminal case is presumed to be innocent. 
This presumption of innocence attaches to the Defendant throughout the 
trial. 

Now, having given you the foregoing instructions as to the general 


principles of law which you are to bear in mind, I shall now instruct you 


482 as to the particular offense alleged to be involved, and the speci- 
fic law applicable to said alleged offense. 


As previously stated, the Defendant is charged with the offense of 
murder in the first degree. I shall now instruct you regarding that offense. 

Murder in the first degree is defined in the code of laws of the 
District of Columbia as follows, and I quote from the Code: 

"Whoever, being of sound memory and discretion, kills 

another purposely, of deliberate and premeditated malice, is 

guilty of murder in the first degree." 

That is the end of the quote from the statute. The Court goes on 
with the instruction. 
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In order to sustain a charge of murder in the first degree in this 
case, each of the following four elements must be established: 

First, that the Defendant killed Doris Morina. Second, that the 
Defendant had a purpose and intent to kill Doris Morina. Third, that 
the killing was consummated and accomplished with malice. And fourth, 
that the killing was consummated and accomplished with deliberation and 
premeditation. 

I shall now instruct you concerning the meaning of intent, of 

483 malice, and of premeditation and deliberation, as these terms 
are used in these instructions. 

I shall mw instruct you as to intent, as that term is used in these 
instructions. 

You will note that intent is an essential element of this offense 
which the Government must prove beyond a reasonable doubt. Now, re- 
garding intent, you are instructed that when you do a thing on purpose, 
you do that which you intend to do. Now, the intention that a person has 
in doing a certain act is to be gathered by his actions and by his words 
at that time and preceding that time. Only the all-seeing eye of the Al- 
mighty can read the secrets of the human mind. Consequently, in the 
trial of this case, and in the administration of justice, you, ladies and 
gentlemen of the Jury, must seek the intention and gather it from words 
and actions of the person involved from the testimony in this case. 

I shall now instruct you as to malice as that term is used in these 
instructions. 

Malice is a legal term. The law does not use the word "malice" 
in its popular sense. Malice, as the law uses that term, does not neces- 
sarily mean a malicious or evil or malevolent purpose, or a personal 
hatred or hostility toward the deceased. 

Malice, in the eyes of the law, is a state of mind. It shows a 
heart fatally bent on mischief and unmindful of social duty. Malice, as 


484 the law knows it, may also be defined as a condition of mind 


that prompts a person to do an injurious act wilfully to the injury of 


another. 
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Malice may be implied or inferred from the act committed or it 


may be expressed. An intent to commit an unlawful act is a state of mind 


known as malice. 

I shall now instruct you as to premeditation and deliberation as 
those terms are uSed in these instructions. 

You have just been instructed that in order to support a convic- 
tion of first degree murder, the Government must establish beyond a 
reasonable doubt the elements of intent and malice, which elements 
have been explained to you. 

Now you are further instructed that in order to support a verdict 
of murder in the first degree, there must be established beyond a reason- 
able doubt the additional elements of deliberation and premeditation. 

I shall now instruct you concerning deliberation and premedi- 
tation. 

If you find that a design or purpose to kill was formed by the De- 
fendant, then you are instructed that after that design or purpose to kill 
was formed, there must have been some reflection and consideration 
amounting to deliberation. Some appreciable interval of time must have 
elapsed during which there must have occurred some reflection and a 
consideration amounting to deliberation. 

485 This interval may be brief, because the human mind at times 
works very rapidly. But it must be established beyond a reasonable 
doubt that it existed in order to justify a verdict of murder in the first 
degree. 

To summarize, ladies and gentlemen of the Jury, you must be 
satisfied beyond a reasonable doubt that the Defendant killed Doris 
Morina, and that all the things occurred which have been explained to 
you, namely, intent, malice, and premeditation and deliberation, in 
order to justify a verdict of guilty of murder in the first degree. 

You are instructed that you may find the Defendant guilty of any 
offense, the commission of which is necessarily included in that with 
which he is charged if, in your judgment, the evidence supports such a 


verdict under my instructions. 
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The Court will explain this instruction as it applies specially to 
this case 

Included in the offense of murder in the first degree, with which 
offense Defendant is charged, is the lesser offense of murder in the 
second degree. In other words, the offense of murder in the second de- 
gree is included in the offense of murder in the first degree. 

In considering the offense of murder in the first degree, as 
charged in the indictment, you will also consider this lesser offense of 
murder in the second degree. 

486 I shall now instruct you with regard to murder in the second 
degree. 

Murder in the second degree may be committed without a purpose 
or intent to kill, or it may be committed with a purpose or intent to kill, 
but without premeditation and deliberation. 

An accidental or unintentional killing constitutes murder in the 
second degree if it is accompanied by malice. Consequently, if you find 
that the Defendant killed Doris Morina with malice, bearing in mind the 
definition of malice I have given you, but without a purpose or intent to 
kill, or if you find that the Defendant killed Doris Morina with malice 
and with a purpose or intent to kill, but without premeditation and delb- 
eration, you may find the Defendant guilty of murder in the second 
degree. 

I shall now instruct you concerning the includable offense of man- 
slaughter. There is a lesser offense than murder in the second degree 
which is included in that offense, known as manslaughter, which you are 
to consider; and I shall now instruct you regarding that offense. 

Manslaughter is the unlawful killing of a human being without 
malice, as I have explained malice to you. If the killing is committed 
in a sudden heat of passion, caused by adequate and sufficient provo- 
cation, the crime is manslaughter. 

487 In order to reduce second degree murder to manslaughter, how- 


ever, the passion must be of such degree as will cause an ordinary man 


to act on impulse and without reflection. In addition to great provocation, 
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there must be passion and hot blood caused by that provocation. 

If you find that the Defendant killed Doris Morina in a sudden 
heat of passion and in hot blood caused by adequate provocation, but 
without malice, bearing in mind the definition of malice I have given you, 
you may find him guilty of manslaughter 

Now, manslaughter, as stated, is the unlawful killing of a human 
being without malice aforethought. It occurs when the homicide is com- 
mitted at the time of mutual combat, or when it is committed in passion 
or hot blood caused by adequate provocation. 

In other words, in order to reduce the offense from murder to 
manslaughter, there must be shown ample provocation and sudden pas- 
Sion; and both of these things must exist at the time the fatal shot was 
fired. 

Now, when I say sudden passion, I mean to include rage, resent- 
ment, anger, terror and fear. So when I use the expression, "rage, 
anger or passion, "I include all of those. 

| Now, provocation, in order to be sufficient to reduce the offense 
of murder to manslaughter, must be adequate, must be such as might 
488 naturally induce a reasonable man in the anger of the present 
moment to commit the deed. It must be such provocation as would have 
like effect upon the mind of a reasonable or average man, causing him 
to lose self-control. 

In addition to the great provocation, there must be passion and 

hot blood caused by that provocation. 


Now, as to both of these rules, as to provocation and passion, 


the rule which you will apply is the rule you would apply to a sober man. 


It must be such provocation which would arouse a reasonable, sober man. 
If the provocation aroused the Defendant simply because he was intoxi- 
cated, if you so find that he was intoxicated, and would not arouse a 
sober man, it does not reduce the offense to manslaughter; because when 
you come to consider this question of manslaughter, the Defendant is to 


be governed by the same law which would govern a sober man. 
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There is evidence that the Defendant had consumed alcoholic 
beverages prior to the time of the occurrence of the fatal event in this 
case. In that connection, you are instructed as follows: 

You are instructed that as a matter of law, drunkenness is not an 
excuse for crime. You will please bear that in mind through your delib- 
erations. That drunkenness is not an excuse for crime. But in all cases 
where the law requires that there be a specific intent to do a particular 
thing, as in the case of murder in the first degree, where there must be 

489 an actual intent to kill, it does become necessary for you to in- 
quire as to the state of mind with which the Defendant acts; and his 
drunkenness or sobriety is a matter for consideration in making any in- 
quiry. And you will notice that you do not consider the question of 
drunkenness for the purpose of excusing the Defendant. 

You will consider the drunkenness, if you find it existed, for the 
purpose of ascertaining whether or not the Defendant was able to form 
an intent and deliberate and premeditate over it. 

The degree of the offense depends on the question whether the 
killing was wilful, deliberate and premeditated; and upon that question, 
it is important for you to consider evidence of drunkenness in order to 
determine whether the Defendant's mind was capable of that deliberation 
and premeditation which is necessary to amount to murder in the first 
degree. 

If you find that the Defendant at the time of firing the fatal shot 
was intoxicated to such an extent that he could not form the purpose or 
intent to kill, and that he was so intoxicated that he could not deliberate 
and premeditate over the intent to kill, then he would not be guilty of 
murder in the first degree. 

Now, of course, a drinking man may be able to form an intent to 
kill. He may be able to deliberate and premeditate even though his mind 

490 may be inflamed to some extent by liquor. If he still has the 


ability to form an intent to kill and premeditated and deliberated upon it, 


then the offense is murder in the first degree, if you find, of course, 
that he actually did have the intent to kill and did deliberate and pre- 


meditate upon it. 
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Now, the state of the drunkenness of the Defendant, if you find = 

such drunkenness, at that time is a question of fact for you to deter- 
mine. If you find that the Defendant was so drunk that he did not or 

could not form an intent to kill or that he formed an intent to kill but a 

could not deliberate and premeditate upon it, then he would not be guilty 





of murder in the first degree, but he would be guilty of murder in the 





second degree, unless you find such facts existed as would reduce the 





offense to manslaughter. 

So, except as to his ability to form the intent to kill, or to delib- 
erate and premeditate over such intent, he is to be treated, even though 
you find him intoxicated, as though he was a sober person. That is, ex- ia 
cept as to that one offense of murder in the first degree. The fact that 
he may have been drunk is of no importance and not to be considered by 
you. 

A drunken man is presumed to understand the consequences of 
his acts. So that if you find that this Defendant fired a fatal gunshot at 
Doris Morina, you will find him guilty of murder in the first or second 
degree, according to your finding of the state of his mind at that time; 

491 and, of course, if you find present all the elements necessary to ° 
constitute murder in the first degree, unless you think that the offense 
was manslaughter. 

It is asserted on behalf of the Defendant that he did not have the 
mental capacity to commit the crime with which he is charged, because 
it is alleged that he was insane at the time the crime was committed. 

If you find this to be the case, then your verdict should be not 
guilty by reason of insanity. Your verdict should expressly state in that 4 
event that you find the Defendant not guilty by reason of insanity, and 
not merely, not guilty. 

In certain instances, the law does not hold an insane person 
responsible for his acts. In order to be responsible for his acts, the 
person must have the mental capacity to commit the act with which he 


is charged. 
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It is not, however, in every case in which the accused is suffer- 
ing from mental abnormality, or some mental defect that he is not to be 
held responsible for his acts. There are many abnormal persons whom 
the law holds responsible in certain instances for the crime that sucha 
person commits. 

In order not to be held responsible for his acts, and to be found 
not guilty by reason of insanity, the following two elements must appear: 
First, it must appear that the Defendant at the time the offense was com- 
mitted was suffering from some mental defect. Or to put it in a some- 

492 what different way, he must have been suffering from a disease 
or defective mental condition at the time the crime was committed. 

Secondly, it must appear that the crime was the product of his 
mental disease or mental defect. 

If you reach the conclusion that the Defendant was suffering from 
a mental disease or mental defect, and also that the criminal act was 
the result or product of the mental disease or mental defect, you must 
bring in a verdict of not guilty by reason of insanity. 

On the other hand, if you are convinced beyond a reasonable doubt 
either that the Defendant was not suffering from a mental disease, or 
mental defect, or if he were so suffering, that the crime was not the 
product or result of the mental disease or defect, you may find him 

i. guilty, provided of course, you are also convinced beyond a reasonable 
> doubt that he committed the act with which he is charged. 

Of course, every person is presumed to be sane until the con- 
trary appears. This presumption is founded on human experience. This 
presumption does not mean, however, that the burden of proof is on the 
Defendant to prove insanity. If the defense offers some evidence that 
the Defendant was legally insane at the time of the commission of the 

/ alleged offense, the presumption of sanity vanishes from the case. The 
burden is then on the prosecution to establish beyond a reasonable doubt 
493 the sanity of the accused. 


In other words, on the issue of insanity or mental incapacity, as 


it is otherwise called, just as on every other issue in the case, the burden 
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of proof is on the prosecution, and that burden must be sustained beyond 
a reasonable doubt 


In determining whether the Defendant was insane, that is, whether 


he was suffering from any mental disease or mental defect on the day of 
the commission of the crime, you have a right to consider whether he 
knew the difference between right or wrong, whether he acted under the 
compulsion of an irresistible impulse, or had been deprived of or lost 
the power of his will. 

But you are not limited to these matters, but may consider all 
the evidence in order to reach a conclusion as to whether he was or was 
not suffering from a mental disease or mental defect at the time in ques- 
tion. 

If you find that the Defendant was not suffering from a mental 
disease or mental defect at the time of the commission of the alleged 
offense, then, of course, you may not find him not guilty on the ground 
of insanity. 

The Court will repeat that. 

If you find that the Defendant was not suffering from a mental 
disease or mental defect at the time of the commission of the alleged 


offense, then, of course, you may not find him not guilty on the ground 
of insanity. 


494 But even if you find that he was suffering from a mental disease, 


or mental defect at the time of the commission of the alleged offense, 
that is not sufficient to justify a verdict of not guilty because of insanity, 
unless you also find that the crime was produced by his insanity. 
Obviously, even an insane person may do things at times that are 
entirely rational in and of themselves and are not the product of insanity. 
It is only if the criminal act, in itself, is the product of an insane state 
of mind that a person is entitled to be acquitted on the ground of or be- 


cause of insanity. 


In the event your verdict is not guilty by reason of insanity, the 
Defendant will be committed to St. Elizabeth's Hospital, there to remain 


until such time as it is established that he is no longer insane. 


4 
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On the question of insanity, you have heard the testimony of a 
doctor, a man who has had experience by study and reading and contact 
with those who are said to be of unsound mind; and he is allowed to give 

e an opinion from personal examination of the person whose mentality is 

» under consideration. 

The opinion of a doctor based upon his examination of the Defen- 
dant, as stated by the Doctor in his testimony, is to be considered by 
you ladies and gentlemen of the Jury, and the accuracy of that opinion 
and the weight to which that opinion is entitled are matters for your 
determination. 

495 In reaching your determination, you may consider the background 
of qualifications of the Doctor, based upon his education, experience and 
training, and the ability of the Doctor to reach the conclusions and opinions 
to which he has testified. 

You have heard a layman, that is, a non-professional witness, 
express his opinion as an expert as to Defendant's sanity. You are in- 
structed you are not bound to accept the opinions of any expert, either 
laymen or professional. 

The law does not permit the question of fact which is involved in 
a criminal case to be transferred from the Jury to any expert. You are 
to give the testimony of the experts such weight as you believe it is en- 
titled to, using your good sense, judgment and intelligence as Jurors, 
sworn to do your duty, and with an ordinary knowledge of matters which 
happen in this world. 

From all the evidence, after applying your judgment thereto, 

o you are to determine whether the Defendant was or was not sane at the 
time of the commission of the offense charged, considering the Court's 
previous instructions as to sanity. 

Now, this does not mean that you should disregard the testimony 
of the expert witnesses. It means that you should weigh such testimony 


and determine whether and to what extent you feel such testimony affects 


the substantial facts in the case, one way or the other. 
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496 Testimony has been given you touching the good character of the 





Defendant. When a man is charged with crime, the courts permit this 


question of good character to be introduced on thiS theory. If a man in 





the community where he lives has built up in the years of his life a 
character among his associates for good order, honesty and veracity, 
it is right that the Jury should know that fact. Because of the generally 
accepted proposition that one of good reputation is less likely to commit 
a crime than one of bad reputation, the testimony of character witnesses 
is a fact to be considered by the Jury together with all the other facts 
and circumstances of the case in reaching the ultimate conclusion of 
guilt or innocence. 

You are instructed that evidence of good character, when con- 
Sidered in connection with the other evidence in the case, may generate 
a reasonable doubt as to Defendant's guilt. The circumstances may be 
such that an established reputation for good character, if it is relevant 
to the issue, would alone create a reasonable doubt, although without it, 
the other evidence would be convincing. 

If upon the whole evidence, including that of good character, you, 
the Jury, are satisfied beyond a reasonable doubt of Defendant's guilt, 
it is your duty to return a verdict of guilty. 

497 On the other hand, ladies and gentlemen of the Jury, if upon the 
whole evidence, including the evidence of good character, there exists 
in your minds a reasonable doubt of the guilt of the Defendant, then and 
in that event, your verdict should be not guilty. 

The burden of proof is on the Government to prove the Defendant 
guilty beyond a reasonable doubt. Unless the Government sustains this a 
burden and proves beyond a reasonable doubt that the Defendant has 
committed every element of the offense with which he is charged, you, 
the Jury, must find him not guilty. 

I said a moment ago that the burden is on the Government to 
prove the Defendant guilty beyond a reasonable doubt. Proof beyond a 
reasonable doubt does not mean proof beyond any doubt whatsoever. It 


means proof to a moral certainty, and not necessarily proof to an absolute 


or mathematical certainty. 
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By a reasonable doubt, as its name implies, is meant a doubt 
based on reason, a doubt for which you can give a reason to yourself, 
and not just any whimsical speculation or any capricious conjecture. 

~ Proof beyond a reasonable doubt simply means this: If, after 
an impartial comparison and consideration of all the evidence, you can 
say to yourself that you are not satisfied of the Defendant's guilt, then 
you have a reasonable doubt. 

498 On the other hand, if, after such impartial comparison and con- 
sideration of all the evidence, you can truthfully and candidly say to 
yourself that you have an abiding conviction of the Defendant's guilt, 
such as you would be willing to act upon in the more weighty and im- 
portant matters relating to your own affairs, then you have no reason- 
able doubt. 

In other words, proof beyond a reasonable doubt is proof which 





will result in an abiding conviction of the Defendant's guilt on your part. 

Such a conviction as you would be willing to act upon in the more weighty 

and important matters relating to your own affairs. 

In determining whether the Government has established the 
id charge against the Defendant beyond a reasonable doubt, you will con- 

sider and weigh the testimony of all the witnesses who have testified 
before you and take into account ali the circumstances concerning which 
testimony has been introduced. 

The Jury is instructed that as to the Defendant Percy Thomas, 
the Government must prove the case beyond a reasonable doubt. And 
in determining whether you have a reasonable doubt, such a reasonable 
doubt may arise not only from the evidence produced but may also arise 
from the lack of evidence produced by the Government. 

The law does not impose upon any defendant the duty of produc- 
ing any evidence. The burden is always upon the prosecution to prove 
the accused guilty beyond a reasonable doubt of every essential element 

499 of the crime charged. 

A defendant has a right to rely upon the failure of the prosecution 

to establish such proof. 
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And thus, if after viewing all the evidence in this case you feel 
that the Government has not produced sufficient evidence to prove each 
and every element of the crime of first degree murder or any includable 
offenses beyond a reasonable doubt, then you must find the Defendant a 
Percy Thomas not guilty. 

You are instructed as a matter of law that if from the testimony 
there is a reasonable probability of Defendant Percy Thomas’ innocence, 
that that is a just ground for a reasonable doubt, and if such probability 
exists in this case, you cannot convict the Defendant. 

You are instructed as a matter of law that the burden of proof is 
always upon the prosecution. It is not sufficient to establish a probability, 
though a strong one, arising from the doctrine of chance that the fact 


charged is more likely to be true than the contrary; but the evidence 





must establish the truth of the fact beyond a reasonable doubt. 

There is evidence tending to show that the Defendant fled from 
the scene immediately after the shooting. If you find that in fact Defen- 
dant did flee from the scene, you have a right to consider this fact as an 
indication of consciousness of guilt, if you deem it proper to do so. 

300 You are the sole judges of the credibility of the witnesses. In 
other words, you and you alone are to determine whether to believe any 
witness and the extent to which to credit that witness. 

In reaching a conclusion as to the credibility of any witness, and 
in weighing the testimony of any witness, you may consider the demeanor 
and the behavior of the witness on the witness stand, the witness’ manner 
of testifying, whether the witness impresses you as a truth-telling indi- 
vidual, whether the witness impresses you as having an accurate memory 4 
and recollection, and whether the witness has any interest in the outcome 
of this case. 

All of these matters, as well as any other factors that appear to 
you as having a bearing on the matter, you may consider and weigh in 
determining what witnesses to believe and to what extent to credit them. 

If you find that any witness wilfully testified falsely as to any 


material fact concerning which the witness could not, in your judgment, 
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have possibly been mistaken, then you are at liberty, if you deem it 
wise to do so, to disregard the entire testimony of such witness or any 
part of the testimony of such witness which you may See fit to disregard. 

In this case, testimony has been introduced of a verbal state- 
ment or confession made by the Defendant, and also there has been intro- 

001 duced in evidence a written statement or confession signed by the 
Defendant. 

I shall now instruct you as to the law with regard to such state- 
ment or confession. 

The law admits a confession in evidence if it is freely and willingly 
made A person who is speaking voluntarily and when no influence is being 
exerted upon him, does not ordinarily admit that he has committed a 
crime unless that admission is true. But the situation is otherwise if the 
confession or admission is obtained as a result of a promise or by duress 
or by coercion or as a result of any undue influence or inducement or of 
any misrepresentation by the person or persons to whom the confession 
or admission was made. 

If a confession or an admission is obtained by this means, it 
must be rejected and disregarded by the Jury. 

Consequently, members of the Jury, if you find that the Defen- 
dant's alleged confessions and admissions were made under duress or as 
a result of coercion or as a result of a promise or of an inducement or a 
misrepresentation, you must disregard his confession and his admission. 

Human experience has shown that persons may sometimes admit 
the commission of a crime they have not committed if they are acting as 

> a result of duress, or coercion. 

By duress or coercion, I do not necessarily mean physical force. 

502 The words "duress" and "coercion" include all mental or moral 
pressure. Confessions obtained under such circumstances are un- 
reliable; and if you find in this case that either the verbal statement or 
the written statement signed by Defendant was dtained from the Defen- 


dant while he was acting as a result of duress or coercion or mis- 


representation or any promise, then you should take such circumstances 
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into account in considering such verbal statement of Defendant or such 





written statement signed by Defendant. 

You are instructed as a matter of law that before you can give any 
weight or credence to said admissions, you must find that they were 
voluntary, that they were freely given, and were not the result of duress, 
either through physical brutality or moral duress. 

The Court further instructs you that oral admissions or confes- 4 





4 


sions by an accused are to be viewed with scrutiny, caution and care; 
and you are further instructed that if you have a reasonable doubt as to 
whether the confession or admissions have been voluntary, then you must 
give the benefit of that doubt to the Defendant and reject such confession 
or oral admissions. 

In this case, you have heard the testimony of a police officer. You 
are instructed that in weighing the credibility of a police officer, as well 
as any other witness in this case, you should consider the interest which 
the witness might have in the result of the case. Where a witness has a 

303. direct, personal interest in the result, there is a strong temp- 
tation to color or pervert or withhold facts. This rule applies to the 
police officer, as well as to all the other witnesses in the case. 

In this case, the Defendant did not take the witness stand. You 
are instructed that no inference of guilt arises from any Defendant be- 
cause of his failure to testify as a witness in his own behalf. A defen- 
dant is not under any obligation to testify when he is tried. 

You are instructed that no unfavorable inference against any 
defendant is to be drawn from the fact that he, the defendant, did not 
testify as a witness at this trial. ‘i 

You are not bound to decide in conformity with the testimony of a 
number of witnesses which does not produce conviction in your mind as 
against the declarations of a lesser number which appeals to your mind 
with more convincing force. 

This rule of law does not mean that you are at liberty to disregard 


the testimony of the greater number of witnesses merely from caprice 


or prejudice, or from a desire to favor one Side as against the other. 
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It does mean that you are not to decide an issue by the simple 
process of counting the number of witnesses who have testified on the 
opposing sides. It means that the final test is not in the relative number 
of witnesses, but in the convincing force of the evidence. 
204 The Court instructs you that if there is a conflict in the evidence 
in this case on any fact or circumstance tending to establish either the 


a a i a a 


guilt or the innocence of the Defendant, a part of which is in favor of the 
theory of the Government and a part of which is in favor of the theory of 
the Defendant, and you should entertain a reasonable doubt as to which is 
true, then it is your duty, in arriving at your verdict, to adopt the evi- 
dence or the theory or the conclusion which is more favorable to the De- 
fendant. 

At times during the trial of this case, the Court has been called 
upon to make rulings on certain legal matters. Thatis, on questions 
involving law. Rulings on questions of law are the concern of the Court 
solely. 

Your concern is solely with questions of fact, and with the appli- 
cation of the Court's instructions to the testimony and the other evidence 
in the case, as those instructions relate to your determination of the 
facts. 

Your verdict must not be influenced by the decisions on matters 
of law made by the Court during the trial, except as those decisions are 
reflected in the Court's instructions to the Jury. 

Throughout the trial, the Court has made rulings on the question 
as to whether certain offered evidence might properly be admitted. You 
are not to be concerned with the reasons for such rulings by the Court, 

505 and are not to draw any inferences from them. Whether evidence 
offered is admissible is purely a question of law for the Court's deter- 
mination, 

In admitting evidence to which an objection is made, the Court 
does not determine what weight should be given such evidence. A ruling 


by the Court permitting testimony to be given or other evidence to be 


introduced is not to be considered by you, the Jury,as any indication as 
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to what weight said testimony or other evidence may or may not have. 





What weight is to be given to evidence is strictly a matter for you, the 
Jury, to determine for yourselves. 

Nor does the Court pass upon the credibility of any witness who 
testified. A ruling by the Court permitting a witness to testify or give 
evidence is not to be considered by you, the Jury, as any indication as 
to what the credibility of that witness may or may not be. The credibility 
of a witness is, likewise, a matter strictly for you, the Jury, to deter- 
mine for yourselves. 

On the other hand, as to any offer of evidence that was rejected 
by the Court, you, of course, must not consider that evidence. And as to 
any question to which an objection was sustained, you must not conjecture 
as to what the answer might have been or as to the reason for the objec- 
tion or for the ruling of the Court. 

206 As I have already instructed you, ladies and gentlemen of the Jury, 
you are to determine the facts for yourselves solely upon the evidence 
presented at the trial. 

Now, in this connection, you are instructed that statements or 
arguments by counsel, the attorneys for the Government and for the De- 
fendant, statements or arguments by the lawyers are not evidence, and 
are not to be taken or considered as evidence. Arguments by lawyers 
are made to assist you in analyzing and appraising the evidence, and 
are to be so considered and so considered only by you. 

Every case is to be determined without bias, prejudice or sym- 
pathy for or against either side, and solely upon the testimony of the 
witnesses under oath, the evidence, and the Court's instructions as to 4 
the law. 

You have now heard the Court's instructions. If in all these 
instructions from beginning to end, any rule, direction or idea be stated 
in varying ways, no emphasis thereon is intended by me, and none must 
be inferred by you. For that reason you are not to Single out any certain 
sentence or any individual point or instruction and ignore the others. 


But you are to consider all the instructions as a whole and to regard each 
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in the light of all the others. 

Now, ladies and gentlemen of the Jury, I want you to take this 
matter and consider it, deliberately, in the light of the instructions 
which I have given, using the same ordinary common sense and ordinary 

207 intelligence which you would employ in determining any other im- 
portant matter that you have occasion to decide in the course of your 
everyday lives. 

The Court has explained to you the offense with which the Defen- 
dant is charged in the indictment, namely, murder in the first degree. 
The Court has also explained to you all the includable offenses included 
within that offense. Those includable offenses are the following, namely, 
murder in the second degree, and manslaughter. 

The Court has also explained to you the conditions and circum- 
stances under which you may return a verdict of not guilty or a verdict 
of not guilty by reason of insanity. 

It is your duty to consider all the evidence and to return your 
verdict. You may return any one of the following five verdicts, namely, 
one, guilty of murder in the first degree; two, guilty of murder in the 
second degree; three, guilty of manslaughter; four, not guilty; five, not 
guilty by reason of insanity 

As you of course know, your verdict must be by unanimous vote. 

Before commencing your deliberation, you will choose one of your 
number foreman. Whenever you shall have arrived at a verdict, notify 
the Marshal, whereupon you will be escorted back to the courtroom to 
return your verdict. 

508 MR. LAUGHLIN: May we come to the bench, Your Honor? 

THE COURT: You may. 

(Whereupon counsel approached the bench and the following pro- 


ceedings were held out of the hearing of the Jury:) 

MR. LAUGHLIN: Your Honor, first, I would like to renew the 
request for prayers previously denied. I think that is required. 

THE COURT: That will be noted, and that will be denied. 
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MR. LAUGHLIN. Now, Your Honor, I followed your instructions. 
You instructed the Jury on irresistible impulse, whether he could distin- 
guish right from wrong, but I do not recall that Your Honor said to the 
Jury, even if he could distinguish right from wrong, if he could not ad- 
here to the right, he would have to be found not guilty by reason of in- 
Sanity. 

THE COURT: I am of the opinion that my instruction fully covers 
that situation. 

MR. LAUGHLIN: All right. 

THE COURT: If that is your request for additional instruction, 
that request is noted and is denied. 

MR. LAUGHLIN: Your Honor also told the Jury that before they 
could acquit on the ground of insanity, find him not guilty by reason of 
insanity, that the shooting or the killing would have to be the product 
of the mental disorder. 

THE COURT: That is right. 

MR. LAUGHLIN: I would ask Your Honor, in addition to using 
the word "product, "' if Your Honor would use the term, "result of the 
mental disorder." 

MR. McLAUGHLIN: Your Honor did that. 

THE COURT: I did use the term. 

MR. LAUGHLIN: Your Honor used it? 

MR. MCLAUGHLIN: Yes, of course. 

MR. AHERN: Williams abstained from using the word "product" 


and used the word "result." 
THE COURT: I think it is covered. Especially covered by the 
fact that I instructed they must take into consideration all the instructions. 
MR. AHERN: Would Your Honor do this? Would Your Honor 
instruct the Jury that in addition to the product of the mental disease, 


there can be a causal connection. It is not the product if there is a 
causal connection between the mental disease and the shooting. 

THE COURT: No. You make your proffer. 

MR. McLAUGHLIN: Your Honor used the word "cause," too. 





eee 
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THE COURT. The Court feels that the situation is fully covered 
in the instruction. 

Anything further ? 

MR. LAUGHLIN. Your Honor, also, you may recall when the 
District Attorney was concluding his argument, I raised some objection 

210 on the ground that he was, first, misquoting the evidence, and 
also, he was going into matters that were legal matters, matters to be 
covered by Your Honor. 

Then Your Honor asked him to terminate his argument. He 
persisted in argument. 

I was going to ask Your Honor, if Your Honor would give the Jury 
this instruction: 

If you believe the Assistant District Attorney, after having been 
warned by the Court to terminate his argument, persisted in continuing 
the argument to arouse the sympathy of the Jury, and to create the im- 
pression he was being abused, you may take that into consideration in 
arriving at a verdict in this case. 

THE COURT: The Court doesn't feel that requested instruction is 
justified The Court will note the request, and it will be denied. 

MR. LAUGHLIN: All right. 

(Whereupon counsel resumed their places at the trial table and 
the following proceedings were held in open Court:) 

THE COURT: The Jury will now retire and deliberate. 

Ladies and gentlemen before leaving, the Court has one matter 
to take care of, and that is with respect to the alternate jurors. 

In this case, as you will recall, the Court called into the Jury 

511 Box at the outset of the trial of the case two alternate jurors; and 
those alternate jurors, Miss Evelyn T. Perrin and Phillip M. Pyron, Jr., 
have sat throughout the case as alternate jurors. You understood the 
circumstances under which you were to sit. 

There being no vacancy in the regular jurors, for which the Court 


is grateful, the services of the alternate jurors, to wit, Evelyn T. Perrin 


and Phillip M. Pyron, Jr., will be no longer needed. 
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Before dismissing the two alternate jurors, Evelyn Perrin and 


Phillip Pyron, the Court wishes to thank them for their services. The 
Court does not wish them to feel their services have been in vain, because 
although you will not retire to deliberate, you served a useful purpose, 
and you are entitled to the gratitude of the Court. 

The remainder of the Jury, the regular twelve jurors, will now 
retire to deliberate. The two alternate jurors are dismissed. 

(Whereupon at 3:27 p.m., the Jury withdrew to deliberate upon 
its verdict. ) 

(Whereupon at 5:50 p.m., the Jurors resumed their places in 
the Jury Box:) 

THE COURT: Ladies and gentlemen of the Jury, the Court re- 
ceived the following note: 


912 "June 6, 1957 -- 5:30 p.m 





"Your Honor: 
"The Jury will appreciate further instructions on 

second degree murder and manslaughter." Mr. Foreman, 

will you please rise ? 

You sent this note ? 

THE FOREMAN: Yes, I did. 

THE COURT: You may be seated. 

The Court has no further instructions to give you on the subject, 
because the Court has instructed you as fully as the Court is capable of 
instructing you on the two includable offenses; but the Court will repeat 
its instructions, which will, in a sense, constitute further instruction 
in the sense that it will be more instruction but it will be of the same 
character. 

I will repeat the instruction on the two includable offenses men- 
tioned, second degree and manslaughter. 

Murder in the second degree may be committed without a purpose 
or intent to kill or it may be committed with a purpose or intent to kill, 


but without premeditation and deliberation. 


a" 
eh 
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Before dismissing the two alternate jurors, Evelyn Perrin and 
Phillip Pyron, the Court wishes to thank them for their services. The 
Court does not wish them to feel their services have been in vain, because 
although you will not retire to deliberate, you served a useful purpose, 
and you are entitled to the gratitude of the Court. 

The remainder of the Jury, the regular twelve jurors, will now 
retire to deliberate. The two alternate jurors are dismissed. 

(Whereupon at 3:27 p.m., the Jury withdrew to deliberate upon 
its verdict. ) 

(Whereupon at 5:50 p.m., the Jurors resumed their places in 
the Jury Box:) 

THE COURT: Ladies and gentlemen of the Jury, the Court re- 
ceived the following note: 

012 "June 6, 1957 -- 5:30 p.m 
"Your Honor: 
"The Jury will appreciate further instructions on 

second degree murder and manslaughter." Mr. Foreman, 

will you please rise ? 

You sent this note ? 

THE FOREMAN: Yes, I did. 

THE COURT: You may be seated. 

The Court has no further instructions to give you on the subject, 
because the Court has instructed you as fully as the Court is capable of 





instructing you on the two includable offenses; but the Court will repeat 
its instructions, which will, in a sense, constitute further instruction 
in the sense that it will be more instruction but it will be of the same 4 
character. 

I will repeat the instruction on the two includable offenses men- 
tioned, second degree and manslaughter. 

Murder in the second degree may be committed without a purpose 
or intent to kill or it may be committed with a purpose or intent to kill, 


but without premeditation and deliberation. 
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An accidental or unintentional killing constitutes murder in the 

second degree if it is acompanied by malice. Consequently, if you find 

that the Defendant killed Doris Morina with malice, bearing in mind 

the definition of malice I have given you, but without a purpose or intent 
213 to kill, or if you find that the Defendant killed Doris Morina with 

malice and with a purpose or intent to kill, but without premeditation 

and deliberation, you may find the Defendant guilty of murder in the 

second degree 


I shall now instruct you concerning the includable offense of man- 





slaughter. 

There is a lesser offense than murder in the second degree which 
is included in that offense, known as manslaughter, which you are to 
consider; and I shall now instruct you regarding that offense. 

Manslaughter is the unlawful killing of a human being without 
malice, as I have explained malice to you. If the killing is committed 








in a sudden heat of passion, caused by adequate and sufficient provo- 
cation, the crime is manslaughter. 

In order to reduce second degree murder to manslaughter, how- 
ever, the passion must be of such degree as will cause an ordinary man 
to act on impulse and without reflection. 

In addition to great provocation, there must be passion and hot 
blood caused by that provocation. 

If you find that the Defendant killed in a sudden heat of passion 

| > and in hot blood caused by adequate provocation, but without malice, 
bearing in mind the definition of malice I have given you, you may find 
- the Defendant guilty of manslaughter. 

914 Now, manslaughter, as stated, is the unlawful killing of a human 
being without malice aforethought. It occurs when the homicide is com- 
mitted at the time of mutual combat, or when it is committed in passion 
or hot blood caused by adequate provocation. 

. In other words, to reduce the offense from murder to man- 


Slaughter, there must be shown ample provocation and sudden passion 


and both of these things must exist at the time the fatal shot was fired. 
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Now, when I say sudden passion, I mean to include rage, resent- 


ment, anger, terror and fear. So when I use the expression, rage, anger, 


or passion, I include all of those. 


Now, provocation, in order to be sufficient to reduce the offense 
of murder to manslaughter must be adequate, must be such as might 
naturally induce a reasonable man in the anger of the present moment to 
commit the deed. It must be such provocation as would have like effect 
upon the mind of a reasonable or average man, causing him to lose self- 
control. 

In addition to the great provocation, there must be passion and 
hot blood caused by that provocation. 

Now, as to both rules, as to provocation and passion, the rule 
which you will apply is the rule you would apply to a sober man. It must 
be such provocation as would arouse a reasonable, sober man. 

915 If the provocation aroused the Defendant simply because he was 
intoxicated, if you find the Defendant was intoxicated, and would not 
arouse a sober man, it does not reduce the offense to manslaughter; 
because when you come to consider this question of manslaughter, the 
Defendant is to be governed by the same law which would govern a sober 
man. 

The Court has now read to you the instructions previously given 

you on the subject of second degree murder and manslaughter. 

You will now return to deliberate. It is about time for you to go 
to dinner. I don't think you would have time to deliberate before going 
to dinner. 

The Court has instructed you as you requested with respect to 
second degree murder and manslaughter. 

(Whereupon at 5:57 p.m., the Jury withdrew to deliberate on its 
verdict. ) 

(Whereupon at 9:35 p.m., the Jurors resumed their places in 
the Jury Box:) 

THE COURT: The Clerk will take the verdict. 

THE CLERK: Will the Foreman please rise. 


Mr. Foreman, has the Jury agreed upon a verdict? 
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THE FOREMAN: We have. 

THE CLERK. What say you as to the Defendant Percy E. Thomas, 
Jr. ? 

216 THE FOREMAN: Guilty in second degree. 

THE CLERK: Members of the Jury, your Foreman says that you 
find the Defendant Percy E. Thomas, Jr. guilty of second degree murder; 
and that is your verdict, so say you each and all? 


(Whereupon the Jurors indicated in the affirmative. ) 
* * * * 
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STATEMENT OF QUESTIONS PRESENTED 


In the opinion of appellee the following questions are 
presented: 


1. Is there ground for asserting violation of any sub- 
stantial right in admitting a confession to an eye-witnessed 
homicide where appellant repeated it in substance to a re- 
tained psychiatrist, the latter reiterating it at the trial in 
aid of the defense of insanity? 

2. Was sufficient evidence of sanity supplied by lay wit- 
nesses qualified by long and intimate contact with the ap- 
pellant—especially where they were strongly corroborated 
by details of appellant’s biography otherwise introduced 
in the record? 
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COUNTERSTATEMENT OF THE CASE 


(a) The Commission of the Crime 


This is an appeal on the merits from a judgment of con- 
viction of second degree murder based on a jury verdict of 
guilty of this offense as included in an indictment charging 
that on November 30, 1956 the appellant, Percy E. Thomas, 
Jr., with deliberate and premeditated malice, shot and 
murdered Doris Morina (J.A. 1-4). Appellant was sen- 
tenced (McLaughlin, J.) to serve eight to twenty-four years 
(J.A. 4). 

On November 30, 1956 Mrs. Morina lived at 205 Bryant 
Street, N.E. with her husband, Robert Morina, their daugh- 
ter, Jeannette, aged eleven, their son, aged four, and the 
decedent’s mother, Mrs. Mary A. Thomas (J.A. 8, 15, 18; 
R. 117). Mrs. Morina was shot in the presence of her 
mother and her two children (J.A. 16-17, 21). A neighbor’s 
child, Gwendolyn Thomas, thirteen who lived four doors 
away at 213 Bryant Street, also witnessed the shooting 
(J.A. 11-12) . 

(1) 
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The appellant was also married, living with his wife and 
child in a different part of the city (J.A. 57, 61). He and 
Mrs. Morina were civil servants employed at the Pentagon 
and were members of a car pool (J.A. 13, 58, 109). 

On the evening of November 30, 1956, around 7:30 P.M., 
Mrs. Morina left her home, telling her mother she was 
going to play cards with some women in the neighborhood 
(J.A. 18). At about the same time Gwendolyn Thomas, 
coming from a Girl Scout meeting, observed appellant and 
the decedent struggling, appellant trying to get Mrs. 
Morina into his car (J.A. 12). Gwendolyn lived at 213 
Bryant Street, N.E., near the corner which was downhill 
(east) of Mrs. Morina’s home at number 205 (J.A. 11-13). 
Appellant’s automobile was parked in the middle of the 
street near Gwendolyn’s house, with both doors open, the 
left signal blinking to indicate a turn at the corner (J.A. 
13, 17). 

At Mrs. Morina’s bidding Gwendolyn ran up the street 
and got the decedent’s mother (J.A. 12). Mrs. Morina’s 
children, Jeannette and her brother, followed their grand- 
mother into the street (J.A. 16). When the decedent’s 
mother got there she was told ‘‘ ‘You better make her get 
in the car, because if you don’t, you or her neither will walk 
back to your number’ ’’. Mrs. Morina clasped her mother 
and begged appellant not to hurt them (J.A. 21). Mrs. 
Morina would not get in the car and told appellant to come 
to the house if he wanted to talk. Appellant refused, in- 
sisting that decedent accompany him (J.A. 17). As they 
progressed up the street, according to Jeannette Morina, 
appellant repeated he ‘‘would lay my grandmother and 
mother side by side in front of the door’’ (J.A. 17; R. 109). 
Appellant pointed a pistol alternately at the decedent and 
her mother (R. 153). When the decedent stepped upon the 
front steps appellant shot her (R. 109). He then ran to 
his car and drove off (J.A. 17). 

Precinct officers, answering the dispatcher’s call, arrived 
about eight P.M., and five minutes later Mrs. Morina, found 
lying in front of her home, was pronounced dead (J.A. 
10-11, R. 36). The coroner found a gunshot wound of 
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entrance above the opening of the right ear, the bullet 
coursing to the left side of the head and lodging in the left 
temple bone (J.A. 9). The slug removed from the body 
was of twenty-two caliber (J.A. 9; Gov. Ex. 1, J.A. 57). 
Appellant was arrested at his parents’ home at ten-thirty 
P.M. the night of the murder and his pistol was recovered 
at his sister’s house (J.A. 31). The weapon, a twenty-two 
caliber, eight-shot revolver, contained seven live rounds and 
one exploded cartridge case (J.A. 32-33, 60; Gov. Ex.’s 3, 
4, J.A. 57). 


(b) The Defense of Insanity 


There was but one defense witness who claimed appellant 
was insane, a psychiatrist. He interviewed the appellant 
five times at the jail during the months of April and May, 
1957 (J.A. 81). These examinations were not begun until 
well after the case had originally been set for trial (R. 408). 
The doctor’s report was not completed until the middle of 
the trial (J.A. 81). As is apparent (J.A. 1), the examina- 
tions were conducted five or six months after the crime 
even though counsel had been in the case since the night the 
crime was committed, having contacted headquarters shortly 
after the arrest (J.A. 34). It was elicited from the expert, 
Dr. E. Y. Williams, that in his numerous appearances in 
criminal cases in local courts he could not ‘‘recall’’ ever 
finding a client sane (J.A. 80). 

Dr. Williams’ conclusion that appellant ‘‘showed the 
characteristics of paranoid schizophrenia’’ the night of the 
crime (J.A. 69) was based on no observed physical symp- 
toms. He conceded appellant was a ‘‘seemingly normal’’? 
person (J.A. 73). Belatedly intervening in the case the 
expert testified to no residual symptoms. The doctor did 
not observe ‘‘anything unusual in his behavior’’ (J.A. 96), 
and there was no apparent organic disorder (J.A. 86). 


1 That no one else observed any erratic behavior is indicated by 
the fact, strongly emerging from the record, that there was no ques- 
tion of competency to stand trial. To support an application for 
a free daily transcript, appellant was placed on the stand just 
before trial and fluently explained his financial status (R. 11-16). 
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Symptoms of other forms of schizophrenia were not present 
(J.A. 74-76). The opinion was based solely on the fact of 
the shooting and theoretical conclusions drawn by the ex- 
pert from appellant’s biography as recited by appellant 
himself? 

The expert found schizophrenia was produced by ‘‘child- 
hood experiences’? evoked by an environment which in- 
cluded poverty, a father who stayed away from home, a 
mother who worked, a grandfather who was generally dis- 
trustful of people, and a grandmother who was devoted to 
her grandson, the appellant (J.A. 69-70, 92). Appellant be- 
came introverted, developed feelings of inferiority, was 
withdrawn and ‘‘never had much sexual experience as a 
child’’ (J.A. 70-71, 90). According to the appellant, the 
doctor testified, some time before the shooting the deceased 
had performed a perverted sexual act upon him (J.A. 72). 
Appellant was subsequently torn between ending the liaison 
and the countervailing sexual attraction exerted upon him 
by the deceased (J.A. 72). In the intervals of subsequent 
meetings appellant’s thinking became delusional. He 
thought the deceased had ‘‘taken something out of his 
body, had made him less an individual... that this woman 
had put a... spell on him’’ (J.A. 72). Because of her 
adroitness appellant began to believe the deceased was 
promiscuous, that people at work knew what had happened, 
laughed at him and suspected him (R. 89, 72). Against this 
background of insecurity ‘‘psychosexual frustrations”’ 
‘‘precipitated’’ the homicide (J.A. 73). 

The doctor had found there had been a change in appel- 
lant the last month in that he ‘‘didn’t mix or mingle as 
freely with many of his friends as he did before’’ (J.A. 
72). Mr. Joseph W. Moss, a friend who had known appel- 


2 The doctor stated that appellant’s “childhood experiences” were 
important to his diagnosis which was not reached until after five 
interviews (J.A. 69, 101). This data was derived mainly from the 
appellant, his father and wife being also consulted (J.A. 82). 
Although aware of the existence of a medical report at the jail, 
the doctor did not consult it (J.A. 83). The doctor stated it was 
his method largely to ignore reports of other doctors (J.-A. 96). 
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lant several years (J.A. 101), testified that appellant had 
drank more than usual during this period (J.A. 105), and 
did not ‘‘want to go anywhere’’ (J.A. 104). This witness, 
however, did not know that at this time appellant’s time 
was taken up by seeing the deceased twice a week (R. 366). 
Mr. Robert E. Taylor testified that during the three months 
before the shooting (September-November, 1956) appellant 
was undergoing training under the daily supervision of Mr. 
Taylor at the Pentagon (J.A. 109-10). During the month 
before the shooting, Mr. Taylor did not notice ‘‘any change 
in his personal appearance, his demeanor, or his attitude 
toward his fellow workers or anyone else’’ (J.A. 111). 

Another conclusion upon which the doctor placed great 
reliance was ‘‘minimal’’ ‘‘sexual experience as a child’’ 
(J.A. 71, 90-91) and sexual maladjustment as an adult. 
Against this was the circumstance that appellant had been 
married twice, for the first time as a very young man 
(J.A. 90, 91). At the time of the shooting appellant had 
been married about six years and had one child (J.A. 91). 
The appellant had described life with his second wife as 
‘“happy’’ (J.A. 90). 

Dr. Williams stated that appellant, a man of thirty, had 
been mentally diseased ‘‘nearly all his life’’ (J.A. 83, 98). 
Yet appellant had successfully completed military service, 
part of this time serving in the Orient where he had risen 
to the rank of sergeant and supervised other men in World 
War II (R. 98-99). He had been steadily employed for 
fourteen years (J.A. 83). 

Mr. Moss, who testified he was a confidant of the appel- 
lant, both knowing ‘‘quite a bit about each other’s personal 
lives’’, stated he could not say appellant was insane during 
the month before the shooting (R. 361, 367; J.A. 106). 

Mr. Taylor testified that for a year prior to September, 
1950, when appellant came under his direct supervision, he 
had seen appellant from time to time at the Pentagon (J.A. 
110-111). After that time he had come into daily contact 
with appellant and personally supervised his work (J.A. 
110). Appellant did clerical work involving ‘‘highly classi- 
fied material’? (J.A. 109). The position required intel- 





6 


ligence and stability and appellant was efficient and got 
along with his fellow employees (J.A. 109-110). The wit- 
ness testified that during the period he had known appellant 
he was apparently of sound mind (J.A. 11). 

The arresting officer, Sergeant Schwab of the Homicide 
Squad, testified he had observed nothing unusual about the 
appellant and considered him of sound mind (J.A. 113-114). 


(c) Appellant’s Confessions 


Appellant’s various contentions on appeal require con- 
sideration of his confessions in relation to his presentation 
before a magistrate * and the manner in which the confes- 
sions were ultimately received in evidence.‘ 


Of more than incidental bearing is the fact that one con- 


fession was made months later to the defense psye 
“who repeated it on the stand in appellant’s behalf (J.A- 
79-80, 84). According to Dr. Williams the appellant told 
him that he and the deceased had made an engagement for 
the evening of the murder. That afternoon appellant left 
work, paid some bills and then had some drinks at the 
home of a friend. Thereafter he went home and cleaned 
his automobile. When the latter task was completed he 
left to pick up the decedent (J.A. 79). When appellant 
got to the corner where they were supposed to meet he saw 
Mrs. Morina come out and walk in a direction away from 
him. The doctor stated appellant told him. 


‘«. . . I turned my car around and drove up to the 
sidewalk and asked her where she was going. She did 
not answer .. . I got out of the car with the gun, 


3 Appellant’s first argument (Br. 4-5) is that his written confes- 
sion should have been excluded. Fed. R. Crim. P. 5(a); McNabb 
v. United States, 318 U.S. 332 (1943); Mallory v. United States, 
354 U.S. 449 (1957). As his brief further indicates (Br. 2) below 
objection was also made to the oral confession, the theory appar- 
ently being that arrangements for a preliminary hearing must be 
made even before the capture of a fleeing murderer (J.A. 28-29, 53). 

* Appellant’s second argument is that the absence of a hearing 
outside the presence of the jury as to voluntariness of the confession 
was prejudicial error (Br. 5-7). 
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wip trying to scare her to get her into the car. And when 

I got out, she asked someone to call her mother. Her 

“ mother came out. Both of them stared at me. I did 
ss some cussing and . . . afterwards, they both walked 
; over from me. I had a funny feeling over me, and I 
" guess the gun went off’’ (J.A. 84). 


The confession as recounted by the doctor is substantially 
, the same as the written confession.Campare Gov. Ex. 5, — 
» J.A. 57-61. The written confession, given to Sergeant 
Schwab of the Homicide Squad, additionally contains back- 
ground material as to the relationship between appellant 
r and the deceased. Appellant, who did not take th 
adopted the written s of his relationship in the course 
of examining the sergeant (e.g., J.-A. 38). Justifying the” 
use Of tiaracter witnesses as to veracity, the defense stated 
to the trial court that some of appellant’s statements to the 
a police ‘‘were of an exculpatory nature’’ (J.A. 102). 


Sergeant Schwab testified that oon ae Pathe 
evening of the crime, November 30, 1956, he arrested appel- 
lant at the home of his parents in the northwest sectio 

" the city. There, and on the way to appellant’ s sister’s 
home in -the-noiThicast_ where’ the gun was recovered, the 
sergeant-had.a short conversation with the appellant (J.A. 

> 24,31). App é officer that Mrs. Morina was 
his girlfriend, admitted he shot her, and told where the gun 
was [Jee 32). Worried “about Mrs" Morina’s condition, 
appellant was told of her death. On the way to headquar- 
ters the officer and appellant talked about the details of 
the appellant’s acquaintanceship with the decedent (J.A. 
33). 


The appellant arrived at headquarters between eleven 


ry and eleven-thitty P.M., November thirtieth (J.A.34). Be- ~~ 
x fore questtonimy the appellant the officer called the coroner 


to arrange for an inquest and spoke to defense counsel on 
the telephone, informing the latter that appellant would 
, be brought into court for preliminary hearing the follow- 
i ing morning (J.A. 45). Before taking the wwaitten state- 
ment at 12:45 A.M., December first, appellant was warned 
TEEN 9 PS ANT RTO EE: A, 
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that his statement might be used in court. The sergeant 
testified the statement was given freely and voluntarily 
(J.A. 35). Appellant was brought in for preliminary hear- 
ing shortly after 9 A.M., December first (J.A. 44). 

As to the process by which appellant’s confessions were 
admitted at the trial (see note 4), it will be remembered that 
the shooting was eye-witnessed and the oral confession had 
been given under circumstances tending to eliminate the 
presence of coercion—conversation with appellant having 
taken place at the homes of his relatives or en route to 
headquarters. A formal request was made for a hearing 
as to the voluntariness of the oral confession (J.A. 25), 
yet even as to the written confession counsel represented 
to the trial court that the defense was ‘‘not so much con- 
cerned . . . with this voluntary question’’ but rather 
with the claimed existence of a delay in taking appellant 
before a magistrate (J.A. 56). When the trial court found 
the oral confession admissible, after giving appellant an 
opportunity to make a ‘‘preliminary statement’’ of objec- 
tions, it made clear to the defense it was not making any 
anticipatory ruling as to a later hearing on the admissibility 
of the oral confession (J.A. 30). And, as noted above, 
objection to the latter substantially took the form of a 
claim of delay, involving formal facts not warranting a 
hearing. 

STATUTE INVOLVED 

31 Star. 1321 (1901), as amended 22 D. C. Cope § 2403 

(1951) : 


Whoever with malice aforethought, except as pro- 
vided in sections 22-2401, 22-2402, kills another, is guilty 
of murder in the second degree. 


SUMMARY OF ARGUMENT 


i 


Appellant’s confession to an openly-committed homicide 
was not only admissible but there is no ground for asserting 
violation of any substantial right. Appellant repeated it, 
in substance, many months thereafter to a retained phsyci- 
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atrist. The latter recited the confession at the trial in 
aid of the defense of insanity. 


II 


There was sufficient evidence of sanity supplied by lay 
witnesses qualified by long and intimate contact with the 
appellant. Their conclusions were amply corroborated by 
details of appellant’s biography otherwise emerging. 


ARGUMENT 


8 
The Mallory Case Does Not Apply 


Appellant’s first argument (Br. 4) is that the intro- 
duction of his written confession violated the Mallory case, 
supra (note 3). The instant case was tried prior to Mallory 
(J.A. 8), a decision which in any event leaves room, in 
ascertaining the existence of delay, for the factor of ‘‘rea- 
sonableness, dependent upon the circumstances’’. Trilling 
v. United States, D.C. Cir. Nos. 13069, 13165, 13212, April 
17, 1958. 

Here there was an eye-witnessed homicide which appel- 
lant did not contest he committed. As detailed in the coun- 
terstatement*® the written statement but rounded out an 
oral statement, oral statement, anobjetad 3 on appeal, which had béen™ 
"piven bears eave at headquarters. Appellant apparently 
dianned alow that arrangements for a preliminary hearing 
must be made even before the capture of a fleeing murderer, 
and that no stop may be made at headquarters. See note 3. 
The statement was reduced to writing commencing a little 
over an hour after appellant arrived at headquarters. In 
the interval the officer had arranged for an inquest and 
notified defense counsel that appellant would be produced 
in court the following morning. 

The utter sterility of the point is made manifest in the 
next argument in which it is seen that the defense put 
substantially the same matter forward, through a psychi- 
atrist, in aid of a defense of insanity. 


5 Note 3 and text, supra. 
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Ir 


The Procedure of Admitting Confessions Did Not Harm 
Appellant 

The second argument of appellant (Br. 5) is that the trial 
judge committed prejudicial error when he denied a hear- 
ing as to general ‘‘inadmissibility’’ of the confession. 

As referenced in the counterstatement,® it is determina- 
tive that the defense psychiatrist recited the confession in 
substance, as repeated to him months later by the appel- 
lant, in aid of the defense of insanity. In such a situation 
the absence of a formal hearing involves no substantial 
right. Fed. R. @fv. P. 52(a); Wheeler v. United States, 82 
U.S. App. D.C., 363, 165 F.2d 225 (D.C. Cir. 1947), cert. 
denied, 338 U.S. 829 (1948). 

The confessions were not admitted until formal opportu- 
nity was given the defense to make offers of proof with 
reference to the confessions to an openly-committed homi- 
cide. Not only were the confessions to the police repeated 
in aid of the defense of insanity, but many portions were 
affirmatively adopted by appellant in the examination of 
the arresting officer and in formal representations to the 
trial court, obviating the necessity of appellant’s taking 
the stand. 

III 


There Was Ample Evidence of Sanity 


Appellant’s final argument is that the trial judge ‘‘com- 
mitted prejudicial error ... when he did not direct a judg- 
ment of acquittal for reasons of insanity’’ (Br. 7). Essen- 
tial to this argument is the assertion that the only lay 
witness on this subject was the arresting officer (Br. 8). 
This ignores the plain principle that sufficiency of evidence 
for submission to the jury must be derived from the testi- 
mony of witnesses on both sides, and its corollary that the 
trier of the fact must consider the ‘‘whole evidence’’. 
Durham v. United States, 94 U.S. App. D.C. 228, 235, 214 
F.2d 862 (D.C. Cir. 1954). 


® Note 4 and text, supra. 
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As to the defense psychiatrist, the Douglas case’ recog- 
nizes that a verdict of guilty should not be disturbed 
because contrary to expert psychiatric opinion and requires 
only that such testimony be not arbitrarily disregarded. 
Unlike the psychiatric testimony in Douglas, the expert 
testimony here was not disinterested nor corroborated as 
to the existence of observed symptoms. 

The Douglas case, on which appellant relies,® indicates 
the force of testimony by lay persons qualified by long and 
intimate association with a person claiming insanity, the 
case being remanded to remedy, if possible, a ‘‘dearth’’ of 
such testimony. There was no such dearth here. As de- 
veloped in the counterstatement, friends and associates of 
appellant never had occasion to question his sanity. Fur- 
ther, their testimony and details of appellant’s biography 
otherwise emerging, tended to destroy not only the grounds 
for applying the theory that appellant was insane, but also 
to undermine the factual basis of the conclusion by the 
expert that appellant’s demeanor had changed in the 
month before the shooting. 

There was ample basis for a jury to conclude on the whole 
record that the retained psychiatrist saw only what he 
chose to see. To disturb their verdict would be contrary 
to the important policy that ‘‘To command respect criminal 
law must not offend against the common belief that men 
who talk rationally are in most cases morally responsible 
for what they do.’’ Holloway v. United States, 80 U.S. 
App. D.C. 3, 5, 148 F. 2d 665 (D.C. Cir. 1945). 


7 Douglas v. United States, 99 U.S. App. D.C. 232, 239 F.2d 52 
(D.C. Cir. 1956). 

8 Appellant also cites Wright v. United States, 250 F.2d 4 (D.C. 
Cir. 1954), where, unlike the instant case, there was strong evidence 
of insanity which was not belatedly interposed. 
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CONCLUSION 


For the foregoing reasons it is respectfully sumitted that 
the judgment below should be affirmed. 


Ouiver GascH, 
United States Attorney. 
Car. W. Becuer, 
Artaur J. McLavex.iy, 
Joun D. Lang, 
Assistant United States Attorneys. 
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